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STATUTES 


National Labor Relations Act, as amended by Title I of 

the Labor Management Relations Act of 1947, 61 Stat. 

136, 29 U.S.C. Supp. I, Sections 141, et seq. . . . 

“Sec. 2. When used in this Act— 

• • • 

“(6) The term 1 commerce’ means trade, traffic com¬ 
merce, transportation, or communication among the several 
States, or between the District of Columbia or any Terri¬ 
tory of the United States and any State or other Territory, 
or between any foreign country and any State, Territory, 
or the District of Columbia, or within the District of Co¬ 
lumbia or any Territory, or between points in the same 
State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

“ (7) The term ‘ affecting commerce’ means in commerce, 
or burdening or obstructing commerce or the free flow of 
commerce, or having led or tending to lead to a labor dis¬ 
pute burdening or obstructing commerce or the free flow 
of commerce.”. . . 

“Sec. 8. (a) It shall be an unfair labor practice for an 
employer— 

“(1) to interfere with, restrain, or coerce employees in 

the exercise of the rights guaranteed in section 7; 

• • • 

“(5) to refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of 
section 9(a).”. . . 

“Sec. 9. (a) Representatives designated or selected for 
the purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, shall 
be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in re¬ 
spect to rates of pay, wages, hours of employment, or other 
conditions of employment: Provided. That anv individual 
employee or a group of emplovees shall have the right at 
any time to present grievances to their employer and to 
have such grievances adjusted. without the intervention 
of the bargaining representative, as long as the adjustment 
is not inconsistent with the terms of a collective-bargaining 
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contract or agreement then in effect: Provided further, 
That the bargaining representative has been given oppor¬ 
tunity to be present at such adjustment. 

“(b) The Board shall decide in each case whether, in 
order to assure to employees the fullest freedom in exer¬ 
cising the rights guaranteed by this Act, the unit appro¬ 
priate for the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or subdivision 
thereof: Provided, That the Board shall not (1) decide 
that any unit is appropriate for such purposes if such unit 
includes both professional employees and employees who 
are not professional employees unless a majority of such 
professional employees vote for inclusion in such unit; or 
(2) decide that any craft unit is inappropriate for such 
purposes on the ground that a different unit has been es¬ 
tablished by a prior Board determination, unless a major¬ 
ity of the employees in the proposed craft unit vote against 
separate representat : on or (3) decide that any unit is ap¬ 
propriate for such purposes if it includes, together with 
other employees, any individual employed as a guard to 
enforce against employees and other persons rules to pro¬ 
tect property of the employer or to protect the safety of 
persons on the employer’s premises; but no labor organi¬ 
zation shall be certified as the representative of employees 
in a bargaining unit of guards if such organization admits 
to membershp, or is affiliated directly or indirectly with an 
organization which admits to membership, employees other 
than guards. 

“(c) • • * 

“(5) In determining whether a unit is appropriate for 
the purposes specified in subsection (b) the extent to which 
the employees have organized shall not be controlling.”. . . 

“Sec. 10. * • • 

“(b) Whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to 
be served upon such person a complaint stating the charges 
in that respect, and containing a notice of hearing before 
the Board or a member thereof, or before a designated 
agent or agency, at a place therein fixed, not less than five 
days after the serving of said complaint: Provided, That 
no complaint shall issue based upon any unfair labor prac- 
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tice occurring more than six months prior to the filing of 
the charge with the Board and the service of a copy thereof 
upon the person against whom such charge is made, unless 
the person aggrieved thereby was prevented from filing 
such charge by reason of service in the armed forces, in 
which event the six-month period shall be competed from 
the day of his discharge. Any such complaint may be 
amended by the member, agent, or agency conducting the 
hearing or the Board in its discretion at any time prior to 
the issuance of an order based thereon. The person so 
complained of shall have the right to file an answer to the 
original or amended complaint and to appear in person or 
otherwise and give testimony at the place and time fixed in 
the complaint. In the discretion of the member, agent, or 
agency conducting the hearing or the Board, any other 
person may be allowed to intervene in the said proceeding 
and to present testimony. Any such proceeding shall, so 
far as practicable, be conducted in accordance with the rules 
of evidence applicable in the district courts of the United 
States under the rules of civil procedure for the district 
courts of the United States, adopted by the Supreme Court 
pf the United States pursuant to the Act of June 19, 1934 
(U.S.C., title 28, secs. 723-B, 723-C). 

“(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. 
If upon the preponderance of the testimony taken the Board 
shall be of the opinion that any person named in the com¬ 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings 
of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist 
from such unfair labor practice, and to take such affirma¬ 
tive action including reinstatement of employees with or 
without back pay, as will effectuate the policies of this Act: 
Provided , That where an order directs reinstatement of an 
employee, back pay may be required of the employer or 
labor organization, as the case may be, responsible for the 
discrimination suffered by him: And provided further , That 
in determining whether a complaint shall issue alleging a 
violation of section 8(a) (1) or section 8(a) (2), and in 
deciding such cases, the same regulations and rules of de¬ 
cision shall apply irrespective of whether or not the labor 
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organization affected is affiliated with a labor organization 
national or international in scope. Such order may further 
require such person to make reports from time to time 
showing the extent to which it has complied with the order. 
If upon the preponderance of the testimony taken the Board 
shall not be of the opinion that the person named in the 
complaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of 
fact and shall issue an order dismissing the said complaint. 
No order of the Board shall require the reinstatement of 
any individual as an employee who has been suspended or 
discharged, or the payment to him of any back pay, if such 
individual was suspended or discharged for cause. In case 
the evidence is presented before a member of the Board, or 
before an examiner or examiners thereof, such member, or 
such examiner or examiners, as the case may be, shall issue 
and cause to be served on the parties to the proceeding a 
proposed report, together with a recommended order, which 
shall be filed with the Board, and if no exceptions are filed 
'within t'wentv days after service thereof upon such parties, 
or within such further period as the Board may authorize, 
such recommended order shall become the order of the 

Board and become effective as therein prescribed. 

• • • 

“(e) The Board shall have power to petition any circuit 
court of appeals of the United States (including the United 
States Court of Appeals for the District of Columbia), or 
if all the circuit courts of appeals to which application may 
be made are in vacation, any district court of the United 
States (including the District Court of the United States 
for the District of Columbia), within any circuit or dis¬ 
trict, respectively, wherein the unfair labor practice in 
question occurred or wherein such person resides or trans¬ 
acts business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, and 
shall certifv and file in the court a transcript of the entire 
record in the proceedings, including the pleadings and tes¬ 
timony upon which such order was entered and the findings 
and order of the Board. Upon such filing, the court shall 
oause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceedings and of 
the ouestion determined therein, and shall have power to 
orant such temporarv relief or restraining order as it 
deems just and proper, and to make and enter upon the 
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pleadings, testimony, and proceedings set forth in such 
transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order 
of the Board. No objection that has not been urged before 
the Board, its member, agent, or agency, shall be considered 
by the court, unless the failure or neglect to urge such 
objection shall be excused because of extraordinary circum¬ 
stances. The findings of the Board with respect to ques¬ 
tions of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. If either 
party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence 
in the hearing before the Board, its member, agent, or 
agency, the court may order such additional evidence to be 
taken before the Board, its members, agent, or agency, and 
to be made a part of the transcript. The Board may modify 
its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall file 
such modified or new findings, which findings with respect 
to questions of fact is supported by substantial evidence on 
the record considered as a whole shall be conclusive, and 
shall file its recommendations, if any, for the modification 
or setting aside of its original order. The jurisdiction of 
the court shall be exclusve and its judgment and decree 
shall be final, except that the same shall be subject to 
review by the appropriate circuit court of appeals if ap¬ 
plication was made to the district court as hereinabove 
provided, and By the Supreme Court of the United States 
npon writ of certiorari or certification as provided in sec¬ 
tions 239 and 240 of the Judicial Code, as amended (U.S.C., 
title 28, secs. 346 and 347). 

“(f) An y person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in. any circuit 
court of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have 
been engaged in. or wherein such person resides or trans¬ 
acts business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court a .written 
petition praying that the order of the Board be modified or 
set aside. A copy of such petition shall be forthwith served 
upon the Board, and thereupon the aggrieved party shall 
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file in the court a transcript of the entire record in the 
proceeding, certified by the Board, including the pleading 
and testimony upon which the order complained of was en¬ 
tered, and the findings and order of the Board. Upon such 
filing, the court shall proceed in the same manner as in the 
case of an application by the Board under subsection (e), 
and shall have the same exclusive jurisdiction to grant to 
the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and 
enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of 
the Board; the findings of the Board with respect to ques¬ 
tions of fact if supported by substantial evidence on the 
record considered as a whole shall in like manner be 
conclusive.’ * 

639 THE UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the matter of: 

Mueller Brass Company, Employer 
and 

International Die Sinkers Conference, 

Lodge No. 40, Petitioner 

and 

International Association of Machinists, 

Local No. 218, Intervenor 

Case No. 7-RC-50 

DECISION AND DIRECTION OF ELECTION 

Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. The 
hearing officer’s rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. 

On June 24, 1948, opportunity was afforded all parties 
for presentation of oral argument before the Board at 
Washington, D. C. The Employer, the Petitioner, and 
International Association of Machinists, Local No. 218, 
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herein called the Intervenor, appeared and presented argu¬ 
ment. 1 

Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the 
meaning of the National Labor Relations Act. 

2. The labor organizations named below claim to repre¬ 
sent employees of the Employer. 

3. A question affecting commerce exists concerning the 
representation of employees of the Employer, within the 
meaning of Section 9 (c) (1) and Section 2(6) and (7) of 
the Act. 

4. The Petitioner contends that journeymen die sinkers 

and their apprentices at the Employer’s plant consti- 
640 tute an appropriate separate unit. The Employer 
and the Intervenor contend (a) that the proposed 
unit, limited to the Employer’s journeymen die sinkers and 
their apprentices, is not an appropriate craft unit, as it ex¬ 
cludes other employees who work full time and part time on 
dies and parts of dies; and (b) that no craft unit should be 
served from tht existing service department unit, as these 
employees have bargained on a departmental basis over a 
period of years. 

The Employer’s Plant: The Employer is engaged in the 
manufacture of brass and copper fittings, tubing, valves, 
pipes, and miscellaneous brass and copper products. Its 
office and plant are located at Port Huron, Michigan, where 
it employs over 3,000 employees. These employees are 
divided into 2 general groups: Group (1), approximately 
2,630 production and maintenance employees; and Group 
(2), approximately 370 machine shop and toolroom em¬ 
ployees who comprise the service department. 2 In an earlier 
proceeding involving the Employer’s plant employees, 3 the 
Board found that production and maintenance employees in 
Group (1) constituted an appropriate unit apart from 

'Mr. Reynolds, who was not present at the argument, has read the 
transcript of the proceedings. 

‘Some employees in the service departrrent repair machines on pro¬ 
duction floors. 

* Matter of Mueller Brass Company, 39 N. L. R. B. 167. 
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machine shop and toolroom employees in Group (2),* who 
were then, and are now, represented by the Intervenor 
herein. 

The Die Sinkers: Employees in the service department 
work principally in the machine shop and toolroom. In the 
toolroom are 149 employees engaged exclusively in the man¬ 
ufacture and repair of tools used by the production depart¬ 
ments. Among the toolroom employees are 14 journeymen 
die sinkers and 2 apprentice die sinkers, vrho are the sub¬ 
ject of the instant petition. While all toolroom employees 
are skilled to a certain extent, the approximately 93 em¬ 
ployees engaged in making dies for forging possess the 
greater skill, and, of this latter group, die sinkers and their 
apprentices, who sink the impressions in the dies, are the 
most highly skilled precision workers. The journeyman 
die sinker must serve an apprenticeship of 7 years before 
being admitted to the craft; he is the highest paid employee 
in the toolroom; and he does work that no other employee is 
capable of doing. Die sinker apprentices are qualified tool 
and die makers. 

Press dies are designed by die designers in the main 
office building. When the designers’ drawings reach the 
toolroom, the necessary blocks of steel are obtained and 
given to the lathe man, who performs several operations on 
them. Then a die sinker apprentice performs certain op¬ 
erations. The die set-up man then contributes his part to 
the work before the die goes to the die sinker, who makes 
the impression. The die then goes to the inspector for his 
approval; then to the heat treat department; then back to 
the die set-up man, who performs certain grinding opera¬ 
tions ; then to the die ring grinder, who fits the die to the 
ring; thence to the die set-up man, who fits the parts to¬ 
gether and presses the die into the ring, when it is then 
ready for the production department. 5 

* Employees in Group (2) have been represented by the Intervenor since 
1937. 

•Hammer dies go through a less elaborate procedure, but involve 
planing operations and grinding by employees other than the die sinkers. 
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As noted above, it is the function of the die sinkers in 
the above process to sink the impression in the metal. The 
lathe operators can and do sink impressions, by means of 
lathes, where the impressions are perfectly round and 
641 cylindrical in shape. All impressions other than round 
or cylindrical, however, are sunk by the die sinkers 
only. No other employees do the work of the die sinkers 
and, while the latter are capable of doing other types of tool¬ 
room work, they have not done so in the past 10 years. In 
addition to the 14 journeymen die sinkers and 2 apprentice 
die sinkers in the toolroom, there are several other classi¬ 
fications (involving 7 employees) that spend 100 percent 
of their time on forging dies alone. There are also 70 other 
toolroom employees who spend one-third of their time on 
such dies and the remainder of their time making tools, jigs, 
equipment, and other dies. 

All employees in the toolroom work on one floor, are sub¬ 
ject to the same working hours, conditions and mode of 
payment, and are afforded the same plant facilities. Em¬ 
ployees of each classification are grouped together with 
their machines in assigned areas, but there are no walls or 
separating partitions between groups. The die sinkers, with 
their machines, are assigned an area at the west end of the 
room. However, the die sinkers utilize some of the machines 
in other parts of the room, and other toolroom employees 
utilize some of the die sinkers * machines, when needed. 

The record shows that the process of making a die is a 
technical one involving a series of integrated operations by 
various highly skilled workmen. The sinking of the im¬ 
pressions, for which the die sinkers alone possess the 
requisite skill, is the most difficult step and constitutes the 
distinguishing feature of this craft. Indeed, all parties to 
this proceeding conceded the highly developed craftsman¬ 
ship of these journeymen die sinkers. Although the pro¬ 
posed unit in this case differs from the unit traditionally 
sought by International Die Sinkers Conference, as our 
dissenting colleagues indicate, and despite the history in 
this industry of including these die sinkers within a more 
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inclusive unit, 0 we conclude, nevertheless, in view of their 
aforementioned distinguishing skills, that journeymen die 
sinkers and their apprentices at the Employer’s plant, ex¬ 
cluding supervisors, may constitute an appropriate unit for 
the purposes of collective bargaining within the meaning 
of Section 9(b) of the Act. 

However, we shall make no final unit determination at 
this time, but shall be guided in part by the desires of 
these employees as expressed in the election hereinafter 
directed. If a majority vote for the Petitioner, they will 
be taken to have indicated their desire to constitute a 
separate appropriate unit. 

DIRECTION OF ELECTION 

As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Employer, 
an election by secret ballot shall be conducted as early as 
possible, but not later than 30 days from the date of this 
Direction, under the direction and supervision of the 
Regional Director for the Region in which this case was 
heard and subject to Sections 203.61 and 203.62 of 
642 National Labor Relations Board Rules and Regula¬ 
tions—Series 5, among the employees described in 
paragraph numbered 4, above, who were employed during 
the pay-roll period immediately preceding the date of this 
Direction of Election, including employees who did not work 
during said pay-roll period because they were ill or on 
vacation or temporarily laid off, but excluding those em¬ 
ployees who have since quit or been discharged for cause 
and have not been rehired or reinstated prior to the date 
of the election, and also excluding employees on strike who 

' Matter of The Atwater Manufacturing Company, 76 N. L. R. B. 642; 
Matter of Trimont Manufacturing Company, 74 N. L. R. B. 969; Matter 
of Peck, Stow & Wilcox Company, 73 N. L. R. B. 1266; Matter of Duro 
Metal Products Company, 73 N. L. R. B. 368; Matter of Phoenix Manu¬ 
facturing Company, 64 N. L. R. B. 472; Matter of Crane Company, 62 
N. L. R. B. 1089; Matter of Revere Copper and Brass, Inc., 61 N. L. R. B. 
392; Matter of Snap-On Tools Corporation, 66 N. L. R. B. 813; Matter 
of Aluminum Company of America, 64 N. L. R. B. 782; Matter of Duff- 
Norton Manufacturing Company, 48 N. L. R. B. 1148. 
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are not entitled to reinstatement, to determine whether they 
desire to be represented, for purposes of collective bargain¬ 
ing, by International Conference of Die Sinkers, Lodge No. 
40, or by International Association of Machinists, Local 
No. 218, or by neither. 

Signed at Washington, D. C., this 18 day of August 1948. 


(seal) 


John M. Houston 

Member 

James J. Reynolds, Jr. 

Member 

Abe Murdock 


Member 


NATIONAL LABOR RELATIONS BOARD 


643 Paul M. Herzog, Chairman and J. Copeland Gray, 
Member dissenting: 

The process of making a die in the Employer’s toolroom 
is a technical one, requiring a series of integrated opera¬ 
tions by highly skilled employees. Although it is true that 
the sinking of the impression in the die block is the most 
difficult step, requiring the highest skill of all, it is only one 
in a series of intricate steps in the evolution of the finished 
die. In granting the unit sought by the Petitioner, the ma¬ 
jority is severing 16 employees who work on dies and parts 
of dies from a long-existent departmental unit of skilled 
workers, while leaving in that unit 77 other men who also 
work, full or part time, upon the same products. 

Traditionally, all employees working on dies or parts 
of dies used to complete forgings have been held to consti¬ 
tute a single skilled and functionally cohesive group, ap¬ 
propriate for bargaining purposes. Such a unit has always 
been the objective of the Petitioner, the International Die 
Sinkers Conference. 7 Not only has that organization in¬ 
variably sought a unit composed of all such employees in the 
past, but its representative candidly asserted at oral argu- 


’ See the cases cited in footnote 6, above. 
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ment before the Board that it will continue to do so in the 
future. Yet in this one case, which seems to us to present 
no compelling special considerations, the Petitioner re¬ 
quests a unit contrary to that it has traditionally urged as 
appropriate, contrary to that which it plans to seek in future 
cases, and contrary to the practice of the industry. We are 
unable to find sufficient justification in this record for de¬ 
parting from the unit the Petitioner itself has always sought 
and secured through this Board. We would therefore dis¬ 
miss the petition. 

Signed at Washington, D. C., this 18 day of August 1948. 

Paul M. Herzog 

Chairman 
J. Copeland Gray 

Member 

NATIONAL LABOR RELATIONS BOARD 

656 THE UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the matter of 

Mueller Brass Company, Employer 
and 

International Die Sinkers Conference, 

Lodge No. 40, Petitioner 
and 

International Association of Machinists, 

Local No. 218, Intervenor 

Case No. 7-RC-50 

SUPPLEMENTAL DECISION AND CERTIFICATION 
OF REPRESENTATIVES 

An election was conducted in the above matter pursuant 
to the Board’s direction, 1 and in accordance with the Rules 
and Regulations of the Board. It appears from the Tally 
of Ballots that a collective bargaining representative has 


*78 N. L. R. B. No. 155, as amended on Sept. 13, 1948. 
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been selected. No objections have been filed by any of the 
parties within the time provided therefor. 

In the Decision and Direction of Election previously re¬ 
ferred to, the Board made no final determination of the 
appropriate unit, but stated that such determination would 
depend in part upon the results of the election among the 
employees in the voting group. 

Upon the basis of the entire record in the case, the Board 
makes the following: 


Supplemental Findings of Fact 


We find that all journeymen die sinkers and their appren¬ 
tices at the plant of Mueller Brass Company, Port Huron, 
Michigan, excluding supervisors as defined in Section 2 (11) 
of the Act as amended, constitute a unit appropriate for 
the purposes of collective bargaining within the meaning 
of Section 9 (b) of the Act, as amended. 

Certification of Representatives 
IT IS HEREBY CERTIFIED that International Die 
Sinkers Conference, Lodge No.40, has been designated and 
selected by a majority of the employees of the above-named 
Employer in the unit hereinabove found by the Board to be 
appropriate as their representative for the purposes of col¬ 
lective bargaining, and that, pursuant to Section 9(a) of 
the Act, as amended, the said organization is the exclusive 
representative of all the employees in such unit for the 
purposes of collective bargaining with respect to rates of 
pay, wages, hours of employment, and other conditions of 
employment. 

Signed at Washington, D. C., this 13th day of October, 
1948. 


(seal) 


John M. Houston 


Member 

James J. Reynolds, Jr. 

Member 

Abe Murdock 


Member 

NATIONAL LABOR RELATIONS BOARD 
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658 THE UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

(seventh region) 

In the matter of: 

Mueller Brass Company 
and 

International Die Sinkers’ Conference, 

Port Huron Die Sinkers’ Lodge No. 40, 

Independent 

Case No. 7-CA-152 

COMPLAINT 

It having been charged by International Die Sinkers Con¬ 
ference, Port Huron Die Sinkers Lodge No. 40, Independent, 
also known as International Die Sinkers Conference, Lodge 
No. 40, Independent, hereinafter sometimes referred to as 
the Union, that Mueller Brass Company, hereinafter some¬ 
times referred to as Respondent, has engaged in and is 
now engaging in certain unfair labor practices affecting 
commerce as set forth and defined in the National Labor 
Relations Act, as amended, Title I, Section 101, Labor 
Management Relations Act 1947, Public Law 101, Eightieth 
Congress, hereinafter referred to as the amended Act, the 
General Counsel of the National Labor Relations Board, 
hereinafter referred to as the Board, on behalf of the Board, 
by the Regional Director for the Seventh Region, desig¬ 
nated by the Board’s Rules and Regulations, Series 5, as 
amended, hereby issues its Complaint and alleges as fol¬ 
lows: 

1. Respondent is now and at all times hereafter men¬ 
tioned was a corporation organized under and existing by 
virtue of the laws of the State of Michigan, having its prin¬ 
cipal office and place of business at Port Huron, Michigan, 
and is now and at all times herein mentioned was 

659 engaged at its plant at Port Huron, Michigan, in the 
manufacture of fittings, tubing, valves, copper pipe 


i 
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and miscellaneous brass and copper products. 

2. In the usual and ordinary course and conduct of its 
business, Respondent causes and has continuously caused, 
over a long period of time, including the period covered by 
this Complaint, large quantities of raw materials and equip¬ 
ment, used in the manufacture of its products, to be pur¬ 
chased and transported in interstate commerce from and 
through states of the United States other than the state of 
Michigan to its plant in the city of Port Huron, Michigan, 
and causes and has continuously caused large quantities of 
products produced by it to be sold and transported in inter¬ 
state commerce from its plant at Port Huron, Michigan, to, 
into and through states of the United States other than the 
state of Michigan. 

3. The Respondent has been at all times hereinafter men¬ 
tioned and is now engaged in commerce within the meaning 
of Section 2(6) and (7) of the amended Act. 

4. International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, also known as International Die 
Sinkers Conference, Lodge No. 40, hereinafter referred to 
as the Union, is and at all times hereinafter mentioned 
was a labor organization as defined in Section 2 (5) of the 
amended Act, and admits employees of Respondent to mem¬ 
bership therein. 

5. All journeymen die sinkers and their apprentices em¬ 
ployed in the plant of the Mueller Brass Company, Port 
Huron, Michigan, concluding supervisors as defined in Sec¬ 
tion 2 (11) of the amended Act constitute a unit appropriate 
for the purposes of collective bargaining within the mean- 
in" of Section 9(a) and (b) of the amended Act. 

6. As a result of an investigation conducted bv the Board 

pursuant to authority vested in it by Section 9(c) 
660 of the amended Act, entered on the Board’s dockets 
as a proceeding “In the Matter of: Mueller Brass 
Companv, employer, and International Die Sinkers Con¬ 
ference, Lodge No. 40, petitioner, and International Asso¬ 
ciation of Machinists, Local No. 218, intervenor, Case No. 
7-RC-50,” the Board determined, as shown by its Decision 
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and Direction of Election of August 18, 1948, as amended 
on September 13, 1948, and its supplemental Decision and 
Certification of Representatives of October 13, 1948, made 
and entered in the course of the investigation, copies of 
which were thereafter duly served on Respondent and the 
Union, that the employees described in paragraph 5 above 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9(b) of the 
amended Act. On October 13, 1948, the Board certified, as 
shown by its Certification of Representatives, issued on 
said date, copies of which were duly served thereafter upon 
the Respondent and the Union, that pursuant to its Decision 
and Direction of Election of August 18, 1948, as amended 
on September 13,1948, an election by secret ballot had been 
conducted on September 13, 1948, among the employees in 
the aforesaid bargaining unit; that the Union had been 
designated and selected by a majority of the said employees 
and was, pursuant to Section 9(a) of the amended Act, the 
exclusive representative of all such employees for the pur¬ 
pose of collective bargaining in respect to rates of pay, 
wages, hours of employment and other conditions of employ¬ 
ment. 

7. At all times since September 13, 1948, the Union has 
been the exclusive representative of all the employees in the 
bargaining unit described in paragraph 5 above for the pur¬ 
poses of collective bargaining in respect to rates of pay, 
wages, hours of employment and other conditions of em¬ 
ployment. 

8. On or about September 23, 1948, the Union, through 
its duly authorized representatives, by letter addressed to 

and received by Respondent, requested Respondent 
661 to meet with the Union’s representative for the pur¬ 
pose of negotiating a collective bargaining agree¬ 
ment, concerning the terms of employment of the employees 
represented by the Union. On or about September 28,1948, 
Respondent, by letter addressed to and received by duly 
authorized representatives of the Union, advised the Union 
that Respondent would not bargain with the Union as 
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representative of the employees described in paragraph 
5 above for the reason that Respondent believed that the 
decision of the National Labor Relations Board as to the 
appropriate unit in Case No. 7-RC-50 was erroneous, and 
that Respondent would refuse to bargain for the purpose 
of securing a decision by the United States Circuit of Ap¬ 
peals on the issue of the appropriateness of the unit which 
the Board found to be appropriate as aforesaid. On or 
about October 18, 1948, Mr. J. G. Meiner, President of the 
International Die Sinkers Conference, Independent, ad¬ 
dressed a letter to Respondent in which he requested 
Respondent to meet with the Union for the purpose of 
bargaining on the terms of an exclusive bargaining contract, 
covering wages, hours and other terms of employment. 
Thereafter, on or about October 21, 1948, Respondent, by 
letter addressed to and received by the said J. C. Meiner, 
President, International Die Sinkers Conference, Independ¬ 
ent, notified the Union that Respondent did not intend to 
bargain unless and until it was ordered to do so by the 
appropriate Circuit Court of Appeals, and reiterated the 
■position stated in its letter dated on or about September 
28, 1948. Respondent has refused since on or about Sep¬ 
tember 28,1948, and now refuses to bargain with the Union 
as representative of the employees of the bargaining unit 
described in paragraph 5 above. 

9. Bv its refusal to bargain with the Union, as set forth 
in paragraph 8 above. Respondent, did engage and is engag¬ 
ing in unfair labor practices within the meaning of subsec¬ 
tion (51 of Section 8(a) of the amended Act. 

562 10. Bv the acts set forth in paragraph 8 and by 

each of them. Respondent has interfered with, 
restrained and coerced, and is interfering with, restraining 
and roercing employees in the exercise of the rights guaran¬ 
teed them in Section 7 of the amended Act, and has thereby 
engaged in and is thereby engaging in unfair labor prac¬ 
tices within the meaning of subsection (1) of Section 8(a) 
of the amended Act. 

11. The acts and conduct of Respondent as set forth in 





paragraph 8 above, occurring in connection with the opera¬ 
tions of Respondent’s business, as set forth in paragraphs 
1 and 2 above, have a close, intimate and substantial rela¬ 
tion to trade, traffic and commerce among the several states, 
and have led to and tend to lead to labor disputes burden¬ 
ing and obstructing commerce and the free flow of com¬ 
merce. 

12. The acts of Respondents, as hereinbefore set forth, 
constitute unfair labor practices, affecting commerce within 
the meaning of Section 8(a)(1) and (5) and Section 2(6) 
and (7) of the amended Act. 

WHEREFORE, the General Counsel of the National La¬ 
bor Relations Board, by the Regional Director for the 
Seventh Region of the National Labor Relations Board, 
issues its Complaint against Mueller Brass Company, the 
Respondent herein, on this 12th day of November, 1948. 

Frank M. Bowen, 'Regional Director 
National Labor Relations Board 
Seventh Region 

(seal) 
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NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the date and time 
which will be specified by a subsequent Notice of Hearing, 
at Room 2550, National Bank Building, Detroit, Michigan, 
a hearing will be conducted before a duly designated Trial 
Examiner of the National Labor Relations Board on the 
allegations set forth in the Complaint attached hereto, at 
which time and place you will have the right to appear in 
person, or otherwise, and give testimony. 

A copy of the Charge upon which the Complaint is based 
is attached hereto. 

You are further notified that, pursuant to section 203.20 
of the Board’s Rules and Regulations, you shall file with the 
undersigned Regional Director, acting in this matter as 
agent of the National Labor Relations Board, an answer to 
the said Complaint within ten (10) days from the service 
thereof and that unless you do so all of the allegations in 
the Complaint shall be deemed to be admitted to be true and 
may be so found by the Board. 

In Witness Whereof the General Counsel of the National 
Labor Relations Board, on behalf of the Board, has caused 
this Complaint and Notice of Hearing to be signed by the 
Regional Director for the Seventh Region on this 12th day 
of November, 1948. 

/s/ Frank H. Bowman 
Regional Director, 

National Labor Relations Board. 

1740 National Bank Bldg., Detroit, Mich. 
(Seal) (Address) 
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664 United States of America 
Before The National Labor Relations Board 

Seventh Region 
Id the Matter of 
Mueller Brass Company 
and 

International Die Sinkers Conference, Lodge No. 40 

Case No. 7-CA-152 

ANSWER AND MOTION TO DISMISS 

NOW COMES the Mueller Brass Company, respondent 
herein, and makes answer to the allegations in the complaint 
herein as follows: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Denied. 

6. Insofar as this allegation asserts Board made a de¬ 
termination of the appropriate bargaining unit prior to 
October 13, this allegation is denied. 

7. Denied. 

8. Admitted except that the purpose of the refusal to 
bargain with the union was to obtain a decision by the 
Board in a complaint case as well as a decision by the 
Circuit Court of Appeals. 

9. Denied. 

10. Denied. 

11. Admitted that operation of respondent’s business has 
a substantial relationship to commerce, but insofar as this 
allegation asserts that respondent’s conduct has tended to 
bring about labor disputes affecting, burdening, or inter¬ 
rupting commerce, it is denied. 

12. Denied. 

665 The respondent also moves that the complaint 
herein be dismissed for the following reasons: (1) 
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that the unit in which the charging party has been certified 
as the representative is not an appropriate bargaining unit 
as defined in the Act; (2) that the decision, direction of 
election, and certification upon which this complaint is based 
are invalid in that (a) the findings of the Board were arbi¬ 
trary and capricious, (b) the Board in its unit finding took 
into account factors which the Act makes irrelevant and (c) 
the final determination of the unit was not made by the 
Board but delegated to certain employees. 

Mueller Brass Company 

By its Attorneys 

Walsh, Walsh & O’Sullivan 

307 Michigan National Bank Bldg. 

Port Huron, Mich. 

By William R. Walsh (Sgd.) 

William R. Walsh 

Reilly, Rhetts & Ruckelshaus 

1435 K Street, N.W. 

Washington 5, D. C. 

By Gerard D. Reilly (Sgd.) 

Gerard D. Reilly 

STATE OF MICHIGAN ) SS. 

COUNTY OF ST. CLAIR ) 

Personally appeared before me on this 22nd day of 
November, 1948, the above named William R. Walsh, at¬ 
torney for the Mueller Brass Company, and made oath that 
the statements contained herein are true to the best of his 
knowledge and belief. 

Bernice Borland (Sgd.) 

Notary Public 

St. Clair County, Michigan 

My commission expires April 29,1950 
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666 United States of America 
Before The National Labor Relations Board 

Seventh Region 

In the Matter of 
Mueller Brass Company 
and 

International Die Sinkers Conference, Lodge No. 40 

Case No. 7-CA-152 

STIPULATION AND AGREED STATEMENT OF FACTS 

For the purpose of avoiding the necessity of a formal 
hearing upon the complaint in this matter before a Trial 
Examiner of the National Labor Relations Board, and the 
taking of testimony and other evidence at such hearing, 
IT IS HEREBY STIPULATED by and between Mueller 
Brass Company, hereinafter referred to as Respondent, by 
Walsh, Walsh, and O’Sullivan, its attorneys, and Interna¬ 
tional Die Sinkers Conference, Port Huron Die Sinkers 
Lodge No. 40, Independent, also sometimes known as Inter¬ 
national Die Sinkers Conference Lodge No. 40, Independ¬ 
ent, hereinafter referred to as the Union, by Walter T. 
Lynch, International Representative, and Harry N. Cassel- 
man, attorney, Seventh Region, National Labor Relations 
Board, as counsel for the General Counsel, National Labor 
Relations Board, that the following statement of facts and 
exhibits attached hereto shall have the same force and effect 
as though witnesses had testified thereto, and the said 
exhibits had been offered and received in evidence at such 
hearing. 

I. 

1. Upon a charge duly filed by the Union on October 22, 
1948, with the Regional Director of the Seventh Region of 
the National Labor Relations Board, hereinafter 

667 referred to respectfully as the Regional Director and 
the Board, a copy of said charge having been duly 
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served on Respondent on October 26,1948, the General Coun¬ 
sel of the Board on behalf of the Board by the Regional Di¬ 
rector for the Seventh Region, issued its complaint dated 
November 12, 1948, against Respondent alleging inter alia 
that Respondent had engaged in and was engaging in unfair 
labor practices affecting commerce within the meaning of 
subsections (1) and (5) of Section 8(a) and subsections (6) 
and (7) of Section 2 of the National Labor Relations Act, 
as amended, Title I, Section 101, Labor Management Re¬ 
lations Act, 1947, Public Law 101, 80th Congress, herein¬ 
after referred to as the amended Act. A copy of the said 
Complaint together with a copy of the Charge and a Notice 
of Hearing were duly served upon Respondent and the 
Union on November 15, 1948. Respondent filed its answer 
to the said Complaint on November 23, 1948, wherein it 
denied that it has engaged or is engaging in any unfair 
labor practices whatsoever. 

2. Each party hereto reserves the right to urge, by way 
of argument to the Board and to any court which may 
acquire jurisdiction of the proceeding (and it is agreed that 
the General Counsel may argue to any such court) that any 
fact herein stipulated is irrelevant or immaterial to a 
proper decision of the issues herein presented. By enter¬ 
ing into this stipulation Respondent does not admit and 
hereby specifically denies the propriety and legal validity 
of the findings of fact and conclusions of law of the Na¬ 
tional Labor Relations Board contained in the Decision and 
Direction of Election, and amendment thereto, or the certi¬ 
fication in 7-RC-50. 

n. 

1. The parties hereto waive hearing upon the Complaint, 
Intermediate Report, Proposed Findings of Fact, and all 
other further procedures before and of the Board pre¬ 
liminary to a decision, provided Respondent, the General 
Counsel and the Union may, within thirty (30) days after 
the date of this Stipulation, file briefs with the Board (in 
accordance with the Rules and Regulations of the Board as 
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to number of copies and service of such briefs) 
668 and may apply to the Board for leave to argue this 
matter orally before the Board (the Board is not 
committed hereby to allow such application or to hear such 
oral argument). The Charge, Complaint, Notice of Hear¬ 
ing, and affidavits of service of the Charge, Complaint, and 
Notice of Hearing and Respondents answer shall be filed 
with Frank M. Kleiler, Executive Secretary, National 
Labor Relations Board, Washington, D. C. and together 
with the entire record of the Board in the matter of 
Mueller Brass Company, Employer, and International Die 
Sinkers Conference Lodge No. 40, Petitioner, and Inter¬ 
national Association of Machinists Local No. 218, Inter- 
venor, Case No. 7-RC-50, including, without limitation 
thereto, the Petition, amended Petition, Notice of Hearing, 
transcript of proceedings before the Hearing Officer, ex¬ 
hibits received by the Hearing Officer, transcript of oral 
argument of parties before the National Labor Relations 
Board, Washington, D. C., the Board’s Decision and Di¬ 
rection of Election, issued on or about August 18,1948, the 
Boards amended Direction of Election, issued September 
13,1948, motion of Mueller Brass Company for reconsider¬ 
ation of the Board’s Decision and Direction of Election, 
dated September 7, 1948, Board Order denying Mueller 
Brass Company’s aforesaid motion, dated September 17, 
1948, the Board’s supplementary decision and Certification 
of Representatives, dated October 13, 1948, together with 
briefs and motions submitted to the Board by the parties in 
any of the aforesaid proceedings, shall constitute the entire 
record in this proceeding: Upon the record as above con¬ 
stituted, the Board may make findings of fact and conclu¬ 
sions of law and may enter its decision and appropriate 
order thereon, all of which, together with such other papers 
as may be properly filed after the date hereof shall con¬ 
stitute the entire record in any proceedings instituted for 
the review or enforcement of the Board’s Decision and 
Order in any United States Court. The Board shall take 
judicial notice of the proceedings held, and its own decisions 
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rendered in the cases cited in footnote 6 of the Board’s De¬ 
cision and direction of Election of August 18, 1948, in Case 
7-RC-50, as well as all other decisions of the Board pertain¬ 
ing to the appropriateness of bargaining units. 

669 in. 

1. Respondent is and was at all times mentioned 
herein a Michigan corporation engaged at a plant in Port 
Huron, Michigan, in the manufacture of fittings, tubing, 
valves, copper pipe, miscellaneous brass and copper prod¬ 
ucts, using a variety of raw materials including copper and 
brass. Respondent purchases annually raw materials valued 
in excess of one million dollars, approximately 50% of which 
is shipped annually to its Port Huron Plant from points out¬ 
side the State of Michigan. Respondent’s annual sales of 
finished products is valued in excess of five million dollars. 
Approximately 75% of Respondent’s finished products are 
annually sold and transported to customers located outside 
the State of Michigan. Respondent is engaged in interstate 
commerce within the meaning of Section 2, subsections (6) 
and (7) of the National Labor Relations Act, as amended. 

IV. 

1. The Union is a labor organization within the meaning 
of subsection (5) of Section 2 of the amended Act and ad¬ 
mits employees of Respondent to membership therein. 

V. 

1. In its Decision and Direction of Election and amend¬ 
ment thereto in Case 7-RC-50, the Board determined to 
direct an election among all journeymen die sinkers and 
their apprentices at the plant of Mueller Brass Company, 
Port Huron, Michigan, excluding supervisors as defined in 
Section 2(11) of the Act, as amended, finding that they may 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9(b) of the 
amended Act. In its supplemental decision and certifica- 
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tion of representatives entered under date of October 13, 
1948, the Board found that said journeymen die sinkers and 
their apprentices did constitute such appropriate unit and 
certified that the International Die Sinkers Conference, 
Lodge No. 40 had been designated and selected by a major¬ 
ity of the employees in said unit as their represent- 
670 ative for the purpose of collective bargaining and is 
the exclusive representative of all of the employees 
in such unit for such purposes. 

2. On September 13, 1948, a majority of the journeymen 
die sinkers and their apprentices of Respondent, employed 
at Respondent’s Port Huron, Michigan, plant, designated 
the Union as their representative for the purpose of col¬ 
lective bargaining with Respondent in an election by secret 
ballot held on said date, pursuant to the Board’s aforesaid 
Direction of Election and the amendment thereto in Case 
No. 7-RC-50. Of the sixteen employees in these categories, 
all sixteen cast ballots for representation by the Union. 
Thereafter and on October 13, 1948, the Board issued and 
served upon Respondent its Certification of Representa¬ 
tives, certifying the Union as the representative for col¬ 
lective bargaining of all the employees in the aforesaid 
unit. 

VL 

1. Following the election of September 13, 1948, and 
before issuance of the Board’s Certification of Represent¬ 
atives, the Union by its duly authorized representatives, 
addressed a letter to Respondent on or about September 23, 
1948, which was duly received by Respondent, in which it 
requested Respondent to recognize the Union as collective 
bargaining agent for all journeymen die sinkers and their 
apprentices, employed at the plant of the Mueller Brass 
Company, Port Huron, Michigan, excluding supervisors as 
defined in Section 2 (11) of the Act, as amended, and to 
negotiate with the Union an exclusive bargaining contract 
covering the wages, hours, and working conditions, of the 
employees in the aforesaid unit. Thereafter on or about 
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September 28, 1948, Respondent by its duly authorized 
representatives addressed a letter to the Union, which was 
duly received by the Union, in which Respondent stated 
that it disagreed with the Board’s Decision regarding the 
unit in the Board’s Decision and Direction of Election in 
7-RC-50. Respondent also advised the Union that it agreed 
with the opinion of the dissenting Board members 
671 in said proceeding. Respondent further advised the 
Union that it would refuse to bargain with the Union 
and thereby make it necessary for the Union to file charges 
with the National Labor Relations Board for the purpose 
of inducing the Board to issue a complaint, and after formal 
proceedings either overrule its original unit finding or 
issue a Decision and Order requiring Respondent to bar¬ 
gain with the Union as representative of the employees of 
the aforesaid unit, which would thereby give Respondent an 
opportunity to test the propriety of the Board’s unit find¬ 
ing in Case 7-RC-50, before an Appropriate Court of Ap¬ 
peals of the United States. 

2. On or about October 18,1948, (and after issuance and 
service of the Board’s Certification of Representatives re¬ 
ferred to in Section V above) the Union, by a duly author¬ 
ized representative, addressed a letter to Respondent which 
was duly received by Respondent in which the Union re¬ 
quested Respondent to specify a date when Respondent 
would meet with representatives of the Union for the 
purpose of negotiating an exclusive bargaining contract 
for wages, hours, and working conditions of the employees 
of Respondent in the unit described in Section V above. On 
or about October 21,1948, Respondent addressed a letter to 
the Union containing a copy of Respondent’s letter of 
September 28, 1948, described above, which was duly re¬ 
ceived by the Union. In this letter Respondent stated that 
the letter of September 28,1948, clearly defined its position. 
Respondent again stated that its refusal to bargain was the 
only direct method of testing the Board’s unit finding in a 
Court of Appeals of the United States, (should the Board 
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adhere to its unit finding in the complaint case) and Re¬ 
spondent repeated that it would not accept the Board’s unit 
finding in Case 7-RC-50, unless and until it was ordered to 
do so by an appropriate Court of Appeals of the United 
States. Respondent has continued to the present date to 
refuse to bargain with the Union for the employees in the 
Unit described in Section V above, and will continue its re¬ 
fusal to do so unless and until an appropriate Court of Ap¬ 
peals of the United States orders Respondent to bargain 
with the Union for the employees included in the said 
672 unit. 

3. From September 13, 1948, to the time hereof, 
all sixteen of the employees who were employed in the unit 
voted at the time of the election of September 13, 1948, 
referred to above, continued in the employ of Respondent. 
There have been no additional employees employed as 
journeymen die sinkers or their apprentices in Respond¬ 
ent’s Port Huron, Michigan, plant, since the date of said 
election. 

Dated at Detroit, Michigan, this 16 day of December, 1948. 

Mueller Brass Company 

By Walsh, Walsh, and O’Sullivan, 

Attorneys of Record 

/s/ By Wm. R. Walsh 

International Die Sinkers Conference, 

Port Huron Die Sinkers Lodge No. 40 

/s/ Walter T. Lynch 

International Representative 

/s/ Harry N. Casselman 

Attorney, Seventh Region 

National Labor Relations Board 

Counsel for the General Counsel 

APPROVED: 

/s/ Frank H. Bowen, Director 
National Labor Relations Board 
Seventh Region 
Dec. 16, 1948 





29 


674 


D-2279 


United States of America 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the Matter of 
Mueller Brass Company 
and 

International Die Sinkers Conference, Port Huron 
Die Sinkers Lodge No. 40 

Case No. 7-CA-152 

DECISION AND ORDER 

Upon a charge filed on October 22,1948, by International 
Die Sinkers Conference, Port Huron Die Sinkers Lodge 
No. 40, herein called the Union, the General Counsel of the 
National Labor Relations Board, herein called the General 
Counsel, bv the Regional Director for the Seventh Region 
(Detroit, Michigan), issued a complaint, dated November 
12,1948, against Mueller Brass Company, herein called the 
Respondent, alleging that the Respondent had engaged in 
and was engaging in unfair labor practices affecting com¬ 
merce, within the meaning of Section 8 (a) (1) and (5) and 
Section 2 (6) and (7) of the National Labor Relations Act, 
as amended by the Labor Management Relations Act, 1947, 
herein called the Act. Copies of the complaint, the charge, 
and notice of hearing were duly served upon the Respond¬ 
ent and the Union. 

With respect to the unfair labor practices, the complaint 
alleges, in substance, that on or about September 28, 1948, 
and at all times thereafter, the Respondent refused to 
bargain collectively with the Union as the exclusive bar¬ 
gaining representative of all the employees in an appro¬ 
priate unit, although a majority of said employees had 
selected the Union as their collective bargaining repre¬ 
sentative. On or about November 23, 1948, the Respondent 
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filed an answer admitting certain allegations of the com¬ 
plaint, but denying that it had engaged in any unfair labor 
practices. The Respondent also moved that the complaint 
be dismissed on the grounds (1) that the unit for which 
the Union had been certified as the exclusive bargaining 
representative is not an appropriate bargaining unit, and 
(2) that the Decision, Direction of Election, and Certifica¬ 
tion 1 upon which this complaint is, in part, based are in¬ 
valid, alleging (a) that the findings of the Board were 
arbitrary and capricious; (b) that the Board, in its unit 
finding, took into account factors which the Act makes ir¬ 
relevant and (c) that the final determination of the unit 
was not made by the Board, but delegated to certain em¬ 
ployees. For reasons herein stated, the motion to dismiss 
the complaint is denied. 

675 Thereafter all the parties, being desirous of obvi¬ 
ating the necessity of a hearing herein, entered into a 
stipulation which set forth an agreed statement of facts. The 
stipulation provides (1) that the parties waived their right 
to a hearing before a duly authorized Trial Examiner; (2) 
that the Board may make findings of fact and conclusions 
of law, and issue an order based upon the agreed facts; 
and (3) that the charge, the complaint, the notice of hear¬ 
ing, the answer, and the stipulation, together with the rec¬ 
ord 2 in the earlier Board proceeding, noted above, shall 
constitute the entire record. The stipulation is hereby ac¬ 
cepted and made a part of the record herein, and, in ac¬ 
cordance with Section 203.51 of National Labor Relations 


1 Matter of Mueller Brass Company, 78 N. L. R. B. 1092. The Supple¬ 
mental Decision and Certification of Representatives, issued on October 
13, 1948, is unprinted. 

* The parties stipulate that the “record” embraces the petition, amended 
petition, notice of hearing, transcript of proceedings before the hearing 
officer, exhibits received by the hearing officer, transcript of oral argu¬ 
ment of parties before the Board, Decision and Direction of Election, 
Amended Direction of Election, Motion for Reconsideration, Order deny¬ 
ing aforesaid motion, and Supplementary Decision and Certification of 
Representatives, together with briefs and motions submitted to the 
Board by the parties in the aforesaid proceedings. 
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Board Rules and Regulations—Series 5, as amended, the 
proceeding is hereby transferred to, and continued before, 
the Board. 

Upon the basis of the aforesaid stipulation and the en¬ 
tire record in the case, the Board makes the following: 

FINDINGS OF FACT 
I. The Business of the Respondent 

Mueller Brass Company, a Michigan corporation, oper¬ 
ates a plant at Port Huron, Michigan, where it manufac¬ 
tures fittings, tubing, valves, copper piping, and miscella¬ 
neous brass and copper products. The Respondent annu¬ 
ally purchases raw materials valued in excess of $1,000,000, 
approximately 50 percent of which is shipped to its Port 
Huron plant from points outside the State of Michigan. The 
Respondent’s annual sales of finished products are valued 
in excess of $5,000,000. Approximately 75 per cent of the 
finished products is sold and transported to customers 
located outside the State of Michigan. 

The Respondent admits, and we find, that it is engaged 
in commerce within the meaning of the Act. 

II. The Organization Involved 

International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, is a labor organization which admits 
to membership employees of the respondent. 

m. The Unfair Labor Practice 
A. The refusal to bargain 
1. The appropriate unit 

In the earlier representation proceeding, noted above, 
a majority of the Board found that all journeymen die 
sinkers and their apprentices at the Respondent’s Port 
Huron plant constituted a unit appropriate for the pur- 
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poses of collective bargaining within the meaning of 
676 the Act. The Respondent contends now, as it did in 
that proceeding, that a unit restricted to journeymen 
die sinkers and their apprentices is inappropriate. Although 
we are impressed with the earnestness of the Respondent’s 
brief, we do not perceive therein any contentions that were 
not raised by the parties and duly considered by the Board 
during the course of the representation proceeding. Further, 
the record now before us presents no evidence that was 
not considered by us in that proceeding. For the reasons 
stated in that decision, we find that all journeymen die 
sinkers and their apprentices at the Respondent’s Port 
Huron plant, excluding supervisors, constitute an appro¬ 
priate unit for purposes of collective bargaining. 3 

2. Representation by the Union of a majority therein 

We also find, based upon the results of the election held 
pursuant to the Decision and Direction of Election, that 
since on or about September 28, 1948, the Union has been 
the exclusive bargaining representative of all employees in 
the above unit for the purposes of collective bargaining 
with respect to rates of pay, wages, hours, and other 
conditions of employment. 

3. The refusal to bargain 

The Respondent admits, and we find, that, since on or 
about September 28, 1948, it has refused to bargain col¬ 
lectively with the Union as the exclusive representative 
of all employees in the appropriate unit. We, accordingly, 
find that the Respondent thereby violated Section 8 (a) (5) 
and Section 8 (a) (1) of the amended Act. 

IV. The Effect of the Unfair Labor Practices 

The activities of the Respondent set forth in Section m, 
above, occurring in connection with its operations as de- 

* Although Chairman Herzog and Member Gray would not, as an 
original matter, find this unit appropriate, for reasons set forth in their 
dissenting opinion in Idle representation case, they deem themselves 
bound here by the majority opinion in that case. 
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scribed in Section I, above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among 
the several States, and tend to lead to labor disputes bur¬ 
dening and obstructing commerce and the free flow of 
commerce. 

V. The Remedy 

Having found that the Respondent has engaged in cer¬ 
tain unfair labor practices, we shall order that it cease and 
desist therefrom and that it take certain affirmative action 
which will effectuate the policies of the amended Act. 

Upon the basis of the above findings of fact and upon 
the entire record in the case, the Board makes the following: 

CONCLUSIONS OP LAW 

1. International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, is a labor organization within the 
meaning of Section 2 (5) of the Act. 

677 2. All journeymen die sinkers and their apprentices 

at the Respondent’s Port Huron, Michigan, plant, ex¬ 
cluding supervisors, constitute a unit appropriate for the 
purposes of collective bargaining, within the meaning of 
Section 9 (b) of the Act. 

3. International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, was on September 28, 1948, and at 
all times thereafter has been, the exclusive representative 
of all employees in the aforesaid unit for the purposes of 
collective bargaining, within the meaning of Section 9 (a) 
of the Act. 

4. By refusing on September 28, 1948, and at all times 
thereafter, to bargain collectively with International Die 
Sinkers Conference, Port Huron Die Sinkers Lodge No. 
40, as the exclusive representative of all employees in the 
aforesaid appropriate unit, the Respondent has engaged in 
and is engaging in unfair labor practices, within the mean¬ 
ing of Section 8 (a) (5) of the Act. 

5. By interfering with, restraining, and coercing its em- 
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ployees in the exercise of the rights guaranteed in Section 
7 of the Act, the Respondent has engaged, and is engaging 
in unfair labor practices, within the meaning of Section 8 
(a) (1) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

ORDER 

Upon the entire record in the case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent, Mueller Brass Company, Port Huron, 
Michigan, and its officers, agents, successors, and assigns, 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with International 
Die Sinkers Conference, Port Huron Die Sinkers Lodge No. 
40, as the exclusive bargaining representative of all jour¬ 
neymen die sinkers and their apprentices at their Port 
Huron, Michigan, plant, excluding supervisors; and 

(b) Interfering in any other manner with the efforts of 
International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, to negotiate for, or to represent the 
employees in the aforesaid bargaining unit as their ex¬ 
clusive bargaining agent. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act, as amended: 

(a) Upon request, bargain collectively with International 
Die Sinkers Conference, Port Huron Die Sinkers Lodge 
No. 40, as the exclusive representative of all journeymen 
die sinkers and their apprentices at its Port Huron, Michi¬ 
gan, plant, excluding supervisors, with respect to griev¬ 
ances, labor disputes, rates of pay, wages, hours, and other 
conditions of employment, and if an understanding is 
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reached, embody such understanding in a signed 
678 agreement 

(b) Post at its plant in Port Huron, Michigan, 
copies of the notice attached hereto marked Appendix A. -1 
copies of said notice, to be furnished by the Regional Di¬ 
rector for the Seventh Region, shall, after being signed by 
the Respondent’s representative, be posted by the Respond- 
dent immediately upon receipt thereof and maintained by 
it for sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by 
the Respondent to insure that said notices are not altered, 
defaced, or covered by any other material; 

(c) Notify the Regional Director for the Seventh Region 
in writing, within ten (10) days from the date of this 
Order, what steps the Respondent has taken to comply 
therewith. 

Signed at Washington, D. C., this 29th day of March, 
1949. 

Paul M. Herzog, 
Chairman 

John M. Houston, 
Member 

James R. Reynolds, Jr., 
Member 

Abe Murdock, 
Member 

J. Copeland Gray, 
Member 

(Seal) National Labor Relations Board 

4 In the event that this Order is enforced by decree of a Court of 
Appeals, there shall be inserted in the notice, before the words: “A 
DECISION AND ORDER,” the words: “A DECREE OP THE UNITED 
STATES COURT OF APPEALS ENFORCING.” 
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679 APPENDIX A 

NOTICE TO ALL EMPLOYEES 
PURSUANT TO A DECISION AND ORDER 
of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 

WE WILL NOT engage in any acts in any manner 
interfering with the efforts of INTERNATIONAL 
DIE SINKERS CONFERENCE, PORT HURON 
LODGE NO. 40, to negotiate for or represent the 
employees in the bargaining unit described below. 

WE WILL BARGAIN collectively upon request 
with the above-named union as the exclusive rep¬ 
resentative of all employees in the bargaining unit 
described herein with respect to grievances, labor 
disputes, wages, rates of pay, hours of employ¬ 
ment, and if an understanding is reached, embody 
such understanding in a signed agreement. The 
bargaining unit is: 

All journeymen die sinkers and their apprentices 
at the Port Huron, Michigan, plant, excluding su¬ 
pervisors within the meaning of the Act. 

Mueller Brass Company, 
(Employer) 


Dated_ By_ 

(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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680 In the Matter of 

Mueller Brass Company 
and 

International Die Sinkers Conference, Port Huron 
Die Sinkers Lodge No. 40 

Case No. 7-CA-152 

AFFIDAVIT AS TO SERVICE 

District of Columbia, ss: 

I, Alfred F. Clarke, being first duly sworn, on oath saith 
that I am one of the employees of the National Labor Re¬ 
lations Board, in the office of said Board in Washington, 
D. C.; that on the 29th day of March, 1949, I mailed post¬ 
paid, bearing Government frank, by registered mail, a copy 
of the Decision and Order to the following-named persons, 
addressed to them at the following addresses: 

PLAIN MAIL TO: 

Walsh, Walsh and O’Sullivan 

c/o Mueller Brass Company 

Port Huron, Michigan 

Port Huron Die Sinkers Lodge No. 40 

International Die Sinkers Conference 

Att: Walter T. Lynch 

5713 Euclid Avenue 

Cleveland, Ohio 

Mr. Gerard D. Reilly 
1435 K Street, N.W. 

Washington, D. C. 

Subscribed and sworn to before me this 29th day of 
March, 1949, 

/s/ Vincent E. Thompson, 
Designated Agent for the 
National Labor Relations Board 
Alfred F. Clark 
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681 Penalty for private use to avoid 

(gpo) payment of postage, $300 

POST OFFICE DEPARTMENT 

OFFICIAL BUSINESS 

Port Huron, Mich. Mar 31 1949 5-PM 

Return to NATIONAL LABOR RELATIONS BOARD 

(name of sendee) 

Street and Number, or Post Office Box, 

REGISTERED ARTICLE 
No_69592 

INSURED PARCEL 

No_ 

WASHINGTON, D. C. 

7-CA-152 

682 RETURN RECEIPT 

Received from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face 
of this Card. 

1. Walsh, Walsh & O’Sullivan 

(Signature or name of addressee) 

2. /s/ Lillian Fealko 

(Signature of addressee’s agent—Agent should enter 
addressee’s name on line ONE above) 

Date of delivery MAR 31 1949 
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683 Penalty for private use to avoid 

(gpo) payment of postage, $300 

POST OFFICE DEPARTMENT 

OFFICIAL BUSINESS 

Return to NATIONAL LABOR RELATIONS BOARD 

(name of sendee) 

Street and Number, or Post Office Box, 

REGISTERED ARTICLE 
No_69593 

INSURED PARCEL 
No_ 

WASHINGTON, D. C. 

7-CA-152 

684 RETURN RECEIPT 

Received from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face 
of this Card. 

1. I D S C 

(Signature or name of addressee) 

2. /s/ Joyce Jedd 

(Signature of addressee’s agent—Agent should enter 
addressee’s name on line ONE above) 

Date of delivery MAR 31 1949 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

MUELLER BRASS COMPANY, x 

Petitioner l 
v. / 

> Case No. 10,230 

NATIONAL LABOR RELATIONS l 
BOARD j 

Respondent / 

PETITION TO REVIEW AND SET ASIDE ORDER 

OF THE NATIONAL LABOR RELATIONS BOARD 

Mueller Brass Company, herein referred to as “the peti¬ 
tioner ”, petitions this honorable Court for review and af¬ 
firmative relief to set aside a final order of the National 
Labor Relations Board, herein referred to as “the Board”, 
dated March 29, 1949, entered in proceedings entitled “In 
the Matter of Mueller Brass Company and International Die 
Sinkers Conference, Port Huron Die Sinkers Lodge No. 
40 y> , Case No 7-CA-152, 82, N.L.R.B. No. 48, and states to 
the Court as follows: 

1. This Court has jurisdiction of the subject matter of 
this proceeding by virtue of Section 10(f) of the National 
Labor Relations Act, as amended by the Labor-Manage¬ 
ment Relations Act, 1947, 61 Stat. 136, 29 U.S.C. Supp. 1, 

141 et seq., herein referred to as “the Act”. 

2. The Board is an agency of the United States Gov¬ 
ernment created by Section 3 of the National Labor Rela¬ 
tions Act, 49 Stat. 449, 29 U.S.C. §§ 151 et seq., and con¬ 
tinued as an agency of the United States Government by 
Section 3 of the Act. 

3. The petitioner is a corporation organized under the 
laws of the State of Michigan and operates a factory at 
Port Huron, Michigan, where it manufactures fittings, tub¬ 
ing, valves, copper piping and miscellaneous brass and 
copper products. 
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4. The petitioner employs approximately 3,400 employ¬ 
ees, of which approximately 2,630 are embraced within a 
production unit, known as Unit B, and approximately 370 
are embraced within, a skilled or maintenance unit, known 
as Unit A, which furnishes service to the production unit, 
including the manufacture, maintenance and repair of tools, 
dies, and jigs. The remaining approximately 400 employees 
cf the petitioner are office and clerical employees. 

5. Unit A embraces various skilled employees who have 
been organized by, and represented for purposes of col¬ 
lective bargaining by, the International Association of 
Machinists, Local 218, A.F.L., herein called “the Machinists 
Union”, since 1933 and have been formally represented 
by the Machinists Union in separate collective bargaining 
agreements with the petitioner since February 17, 1939. 

6. The 370 employees of the petitioner included in Unit 
A are engaged in work at various places about the peti¬ 
tioner’s premises, particularly in its machine shop and its 
tool room. 149 of these employees, employed in the peti¬ 
tioner’s tool room, include inter alia 14 journeymen forging 
die sinkers, 2 apprentice forging die sinkers, 25 tool and 
die makers, 45 tool grinders, 19 lathe operators, 4 pattern 
makers, 5 tool inspectors, 5 shaper hands, 1 planer, 2 milling 
machine operators, 2 forging die grinders, and 5 heat 
treaters. 

7. Of the 149 employees who are employed in the peti¬ 
tioner’s tool room a total of 85 are engaged in working on 
dies or parts of dies used in the manufacture of forgings. 
In addition, 7 die designers, who are physically located out¬ 
side the tool room, are engaged in working on forging dies. 

8. Upon a petition filed by the International Die Sinkers 
Conference, Port Huron Die Sinkers Lodge No. 40, herein 
called “the Die Sinkers Union”, the Board on August 18, 
1948 issued a Decision and Direction of Election in Case 
No. 7-RC-50, 78 N.L.RJB. 1092, finding that a group of 14 
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journeymen forging die sinkers and 2 apprentice forging 
die sinkers out of 149 employees employed in petitioner’s 
tool room, which are a part of the 370 employees comprised 
within Unit A, “may constitute an appropriate unit for the 
purposes of collective bargaining ...” even though “the 
proposed unit... differs from the unit traditionally sought 
[by the Die Sinkers Union] and despite the history in this 
industry of including these die sinkers within a more inclu¬ 
sive unit...”. The Board made no final unit determination 
in its Decision and Direction of Election but stated that it 
would be guided in part by the desires of these employees 
as expressed in an election 'which it also directed to be held. 
Two members of the Board dissented from the Decision and 
Direction of Election, stating that in this one case the Die 
Sinkers Union “requests a unit contrary to that it has 
traditionally urged as appropriate, contrary to that which 
it plans to seek in future cases, and contrary to the prac¬ 
tice of the industry.” The dissenting members, therefore, 
voted to dismiss the Die Sinkers Union’s petition. 

9. On September 7, 1948, the petitioner herein and the 
Machinists Union jointly filed with the Board a motion for 
reconsideration of its Decision and Direction of Election 
of August 18,1948, and the amendment thereto of Septem¬ 
ber 13, 1948, again requesting dismissal of the petition on 
the ground that the bargaining unit of 16 employees re¬ 
quested by the Die Sinkers Union out of the 370 employees 
in the unit for which the Die Sinkers Union had long bar¬ 
gained was not an appropriate bargaining unit within the 
meaning of Section 9(b) of the Act. This motion for recon¬ 
sideration was denied by the Board in an unprinted Order, 
dated September 17, 1948. 

10. Pursuant to the Board’s Decision and Direction of 
Election, an election was held on September 13,1948 among 
the 16 journeymen die sinkers and apprentices employed 
by the petitioner, at which election all 16 employees ex¬ 
pressed their desire to be represented by the Die Sinkers 
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Union. Thereafter, on October 13, 1948, the Board issued 
its Supplementary Decision and Certification of Represen¬ 
tatives, finding that the unit proposed by the Die Sinkers 
Union was an appropriate unit for the purposes of collec¬ 
tive bargaining, within the meaning of Section 9(b) of the 
Act, and certified the Die Sinkers Union as the representa¬ 
tive, for collective bargaining purposes, of the 16 employees 
involved. 

11. Both before and after October 13, 1948, the Die 
Sinkers Union requested the petitioner to bargain with it as 
the representative of the journeymen die sinker and ap¬ 
prentice journeymen die sinker employees of the petitioner 
and the petitioner declined so to bargain, asserting that 
the bargaining unit proposed by the Die Sinkers Union 
and certified by the majority of the Board was not an 
appropriate collective bargaining unit within the meaning 
of Section 9(b) of the Act. 

12. Upon a charge filed by the Die Sinkers Union on 
October 22, 1948, the General Counsel of the Board, acting 
through his representative, issued a complaint, dated No¬ 
vember 12, 1948, against the petitioner herein alleging that 
the petitioner had engaged in and was engaging in unfair 
labor practices affecting commerce within the meaning of 
Section 8(a)(1) and (5) and Section 2(6) and (7) of the 
Act. 

13. On November 23,1948, the petitioner herein filed an 
answer admitting certain allegations of the complaint, 
including its refusal to engage in collective bargaining with 
the Die Sinkers Union, but denying that it was engaged in 
or had committed any unfair labor practice within the 
meaning of Section 8(a)(1) or (5) of the Act for the reason 
that the Die Sinkers Union was not and is not the repre¬ 
sentative of the majority of the employees in a unit appro¬ 
priate for the purposes of collective bargaining. 

14. On December 16, 1948, representatives of the Gen¬ 
eral Counsel of the Board, the Die Sinkers Union, and the 



44 


petitioner herein entered into a stipulation providing (1) 
that the parties waived their right to a hearing before a 
duly authorized trial examiner; (2) that the Board might 
make findings of fact and conclusions of law and issue an 
order based upon the agreed facts; and (3) that the charge, 
the complaint, the notice of hearing, the answer, and the 
stipulation, together with the record in Case No. 7-RC-50, 
78 N.L.R.B. 1092, hereinafter called “the representation 
proceedings”, should constitute the entire record in Case 
No. 7-CA-152, 82 N.L.R.B. No. 48, hereinafter called “the 
complaint proceedings”. It was agreed that the record in 
the representation proceedings should include the petition, 
amended petition, notice of hearing, transcript of pro¬ 
ceedings before the hearing officer, exhibits received by 
the hearing officer, transcript of oral arguments before the 
Board, Decision and Direction of Election, amended De¬ 
cision and Direction of Election, Motion for Reconsidera¬ 
tion, order denying such motion, and Supplementary 
Decision and Certification of Representatives, together 
with briefs and materials submitted to the Board by the 
parties in such proceedings. 

15. On March 29, 1949, the Board issued its Decision 
and Order in the complaint proceedings in which it stated 
that, for reasons stated in its Decision and Direction of 
Election in the representation proceedings, it found that 
all journeymen die sinkers and their apprentices, exclud¬ 
ing supervisors, constitute an appropriate unit for pur¬ 
poses of collective bargaining. The two members of the 
Board who had dissented to the Decision and Direction of 
Election stated that, although they “did not, as an original 
matter, find this unit appropriate, for reasons set forth 
in their dissenting opinion in the representation case, they 
deem themselves bound here by the majority opinion in 
that case”. The Board thereupon found that petitioner 
has refused to bargain collectively with the Die Sinkers 
Union “as the exclusive representative of all employees 
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in the appropriate unit” and that petitioner thereby vio¬ 
lated Section 8(a)(5) and Section 8(a)(1) of the Act. 

16. The order of the Board, dated March 29, 1949, in 
the complaint proceedings is a final order and directly 
affects and aggrieves the petitioner by virtue of the fact 
that petitioner is required to cease recognizing and bar¬ 
gaining collectively with the Machinists Union as the 
exclusive representative inter alia of the 16 employees 
involved and to recognize and bargain with the Die Sinkers 
Union as the representative of such 16 employees. 

17. The Board’s finding of fact that all journeymen die 
sinkers and their apprentices at the petitioner’s Port Huron 
plant, excluding supervisors, constitute an appropriate 
unit for collective bargaining purposes is unsupported by 
substantial evidence in the record considered as a whole. 

18. The Board’s conclusions of law that— 

“2. All journeymen die sinkers and their apprentices 
at the Respondent’s Port Huron, Michigan plant, ex¬ 
cluding supervisors, constitute a unit appropriate for 
the purposes of collective bargaining, within the mean¬ 
ing of Section 9(b) of the Act. 

“4. By refusing on September 28, 1948, and at all 
times thereafter, to bargain collectively with Interna¬ 
tional Die Sinkers Conference, Port Huron Die Sinkers 
Lodge No. 40, as the exclusive representative of all 
employees in the aforesaid appropriate unit, the Re¬ 
spondent has engaged in and is engaging in unfair 
labor practices, within the meaning of Section. 8(a)(5) 
of the Act. 

“5. By interfering with, restraining, and coercing its 
employees in the exercise of the rights guaranteed in 
Section 7 of the Act, the Respondent has engaged, and 
is engaging in unfair labor practices, within the mean¬ 
ing of Section 8(a)(1) of the Act.” 

are erroneous and contrary to law. 

19. The Board’s Decision and Order in the complaint 
proceedings is arbitrary, capricious, and unreasonable and 
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constitutes an abuse of discretion and exceeds the powers 
conferred upon the Board by the Act, in that— 

(a) The Board’s finding in its Decision, and Direc¬ 
tion of Election in the representation proceedings upon 
which the Decision and Order in the complaint pro¬ 
ceedings is in part based, that a unit composed of 14 
journeymen die sinkers and their 2 apprentices may be 
a unit appropriate for the purposes of collective bar¬ 
gaining is arbitrary, capricious, and unreasonable be¬ 
cause this finding is unsupported by any rational con¬ 
sideration to which the Board is permitted by the Act 
to accord weight in determining what constitutes an 
appropriate bargaining unit; 

(b) By its Decision and Direction of Election in 
the representation proceedings and its Supplemental 
Decision and Certification of Representatives in the 
representation proceedings, upon which its Decision 
and Order in the complaint is based, in part, the Board 
has exceeded the powers conferred upon it by the Act 
by delegating to the 16 employees involved the func¬ 
tion of determining a unit annropriate for the mirnoses 
of collective bargaining, which function is delegated 
exclusively to the Board by Section 9(b) of the Act. 

WHEREFORE, your petitioner prays 

(1) That a certified copy hereof be forthwith served 
upon the Board; 

(2) That the Board be required to certify to this Court 
a transcript of the record of proceedings wherein said 
Decision and Order in the complaint proceedings was 
entered, including the entire record before the Board in 
such case, together with briefs of the parties, the findings 
of fact, conclusions of law and Order of the Board in such 
case; 

(3) That said proceedings, findings, conclusions and 
Order be reviewed by this Court and that said Order be set 
aside, vacated, and nullified and the Board be ordered to 
dismiss the complaint against the petitioner; and 




(4) That this honorable Court grant to the petitioner 
such other and further relief as the rights and equities of 
the parties may require. 


Gerard D. Reilly 
Attorney for Mueller Brass 
Company, Petitioner 

Reilly, Rhetts & Ruceblshaus 
1435 K Street, N. W. 

Washington 5, D. C. 

Of Counsel 

In The United States Court of Appeals 
For the District of Columbia 

Mueller Brass Company, 

Petitioner, 

v. 

National Labor Relations Board, 
Respondent. 

Case No. 10,230 


ON PETITION TO REVIEW AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


ANSWER OF THE NATIONAL LABOR RELATIONS 
BOARD TO THE PETITION TO REVIEW AN 
ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD, AND THE 
REQUEST FOR ENFORCE¬ 
MENT OF SAID ORDER 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia: 
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Comes now the National Labor Relations Board, herein¬ 
after called the Board, and, pursuant to the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S. C., Supp. 
I, Secs. 141, et seq.) hereinafter called the Act, files this 
answer to the petition to review and set aside an order of 
the Board, and its request for enforcement of the Board’s 
order. 

1. The Board admits the allegations contained in para¬ 
graphs 1, 2 and 3. 

2. Answering the allegations in paragraphs 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, and 16 (pages 2 through 5) of the 
petition, the Board prays reference to the certified copy of 
the entire record of the proceedings before the Board, filed 
herein, for a full and exact statement of the pleadings, 
evidence, exhibits, rulings, findings of fact, conclusions of 
law, and orde-r, of the Board, and all other proceedings had 
in this matter before the Board. 

3. The Board denies each and every allegation of error 
contained in paragraphs 17,18 and 19 (pages 5 through 7) 
of the petition, and avers that its order is valid and proper 
in all respects. 

Wherefore, the Board respectfully prays this Honorable 
Court that said petition, insofar as it prays that the Board’s 
order be set aside, be denied. 

FURTHER ANSWERING, the Board, pursuant to Sec¬ 
tions 10 (e) and (f) of the Act, respectfully requests this 
Honorable Court for the enforcement of the Order, issued 
by the Board on March 29, 1949, in the proceedings before 
it, entitled “In the Matter of Mueller Brass Company and 
International Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40” being Case No. 7-CA-152 on the 
docket of the Board. In support of this request, the Board 
respectfully shows: 

(a) This Court has jurisdiction of the Petition herein and 
of this -request for enforcement by virtue of Sections 10 (e) 
and (f) of the Act. 
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(b) Upon all proceedings in the said matter before the 
Board, and in the earlier case before the Board entitled “In 
the Matter of Mneller Brass Company and Port Huron Die 
Sinkers Lodge No. 40, of the International Die Sinkers 
Conference,” being Case No. 7-RC-50 on the docket of the 
Board, as more fully shown by the enti-re record thereof 
certified by the Board and filed by the Court herein, to which 
reference is hereby made, the Board on March 29, 1949, 
duly stated its findings of fact and conclusions of law, and 
issued an order directed to Petitioner (referred to in the 
orde-r as Respondent), its officers, agents, successors and 
assigns. So much of the aforesaid order as related to this 
proceeding provides as follows: 

ORDER 

Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Mueller Brass Company, 
Port Huron, Michigan, and its officers, agents, suc¬ 
cessors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Interna¬ 
tional Die Sinkers Conference, Port Huron Die Sinkers 
Lodge No. 40, as the exclusive bargaining represent¬ 
ative of all journeymen die sinkers and their appren¬ 
tices at their Port Huron, Michigan, plant, excluding 
supervisors; and 

(b) Interfering in any other manner with the efforts 
of International Die Sinkers Conference, Port Huron 
Die Sinkers Lodge No. 40, to negotiate for. or to repre¬ 
sent the employees in the aforesaid bargaining unit as 
their exclusive bargaining agent. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act, as amended: 

(a) Upon request, bargain collectively with Inter¬ 
national Die Sinkers Conference, Port Huron Die 
Sinkers Lodge No. 40, as the exclusive representative 
of all journeymen die sinkers and their apprentices at 
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its Port Huron, Michigan, plant, excluding supervisors, 
with respect to grievances, labor disputes, rates of 
pay, wages, hours, and other conditions of employment, 
and if an understanding is reached, embody such under¬ 
standing in a signed agreement; 

(b) Post at its plant in Port Huron, Michigan copies 
of the notice attached hereto marked Appendix A. 4 
Copies of said notice, to be furnished by the Regional 
Director for the Seventh Region, shall, after being 
signed by the Respondent’s representative, be posted 
by the Respondent immediately upon receipt thereof 
and maintained by it for sixty (60) consecutive days 
thereafter, in conspicuous places, including all places 
where notices to employees are customarily posted. 
Reasonable steps shall be taken by the Respondent to 
insure that said notices are not altered, defaced, or 
covered bv any other material; 

(o) Notify the Regional Director for the Seventh 
Rep-ion in writing, within ten (10) davs from the date 
of this Order, what steps the Respondent has taken to 
complv therewith. 

(c) On March 29, 1949, the Decision and Order was 
served bv sending a copv thereof, postpaid, bearing a gov¬ 
ernment frank, by registered mail, to Petitioner’s counsel; 
Walsh, Walsh and O’Sullivan, c/o Mueller Brass Company, 
Port Huron, Michigan. 

(d) Pursuant to Sections 9 (d), 10 (e) and (f) of the Act, 
the Board is certifying and herewith filing a transcript of 
the entire proceedings before the Board, including the 
pleadings, evidence, stipulation, findings of fact, conclusions 
of law, and order of the Board. 

WHEREFORE, the Board prays this Honorable Court 
that it cause notice of the filing of this answer and request 
for enforcement and of the certified record, to be served 
upon Petitioner, and that this Court take jurisdiction of the 
proceedings and of the questions determined therein and 
make and enter upon the pleadings, evidence, and proceed- 

4 In the event that this Order is enforced by decree of a Court of 
Appeals, there shall be inserted in the notice, before the words: “A 
DECISION AND ORDER” the words: “A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING.” 
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ings set forth in the said record, and upon so much of the 
order made therein, as is set forth herein above, a decree 
denying the petition to set aside and enforcing the order 
of the Board. 

NATIONAL LABOR RELATIONS BOARD 

/s/ A. Norman Somers 

A. Norman Somers 
Assistant General Counsel 

Dated at Washington, D. C. 
this 24th day of May 1949. 
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APPENDIX A 

NOTICE TO ALL EMPLOYEES 

PURSUANT TO 
A DECISION AND ORDER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 

WE WILL NOT engage in any acts in any manner 
interfering with the efforts of INTERNATIONAL 
1 DIE SINKERS CONFERENCE, PORT HURON 
LODGE NO. 40, to negotiate for or represent the em¬ 
ployees in the bargaining unit described below. 

WE WILL BARGAIN collectively upon request with 
the above-named union as the exclusive representative 
of all employees in the bargaining unit described herein 
with respect to grievances, labor disputes, wages, rates 
of pay, hours of employment, and if an understanding 
is reached, embody such understanding in a signed 
agreement. The bargaining unit is: 

All journeymen die sinkers and their apprentices 
at the Port Huron, Michigan, plant, excluding 
supervisors within the meaning of the Act. 

MUELLER BRASS COMPANY 
(Employer) 

Dated By 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered by 
any other material. 
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EXCERPTS FROM OFFICIAL REPORT 
OF PROCEEDINGS 

TRANSCRIPT OF TESTIMONY 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the matter of: 

Mueller Brass Company 

and Case No. 7-RC-50 

Port Huron Die Sinkers’ Lodge No. 40, 

International Die Sinkers’ Conference 

City Council Room, City Building, 
Port Huron, Michigan 
Monday, March 15,1948 

Pursuant to notice the above-entitled matter came on for 
hearing at 10:30 A.M. 

BEFORE: 

Cecil Pearl, Esq., Hearing Officer. 

APPEARANCES: 

William R. Walsh, Esq., and Mr. C. L. Kronner, Mr. 
I. Ralph Andresen, Michigan National Bank Bldg., Port 
Huron, Michigan, appearing for the Company. 

Mr. Walter T. Lynch, 5713 Euclid Avenue, Cleveland, 
Ohio, appearing for the Petitioner. 

Mr. Carl Cederquist, 1005 Francis Palms Building, 
Detroit, Michigan, appearing for the Intervenor. 


5 Hearing Officer Pearl: The hearing will come to 
order. 

This is a hearing in the matter of Mueller Brass Company 
and the Port Huron Die Sinkers’ Lodge #40, of the Inter¬ 
national Die Sinkers’ Conference, Case No. 7-RC-50 before 
the National Labor Relations Board. 
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The Hearing Officer appearing for the National Labor 
Relations Board is Cecil Pearl. 

Will Counsel please state their appearances for the 
record, for the Company. 

Mr. Walsh: Mr. Kronner, Personnel Director; myself, 
Vice-President; Mr. Andresen, Attorney. 

Hearing Officer Pearl: Mr. Walsh, will you state your 
name fully? 

Mr. Walsh: William R., C. L. Kronner and I. Ralph 
Andresen. 

Hearing Officer Pearl: For the Petitioner? 

Mr. Lynch: Could we have the address of Mr. Walsh? 

Mr. Walsh: Port Huron, Michigan. You can get me 
through the Plant or Michigan National Bank Building. 

Hearing Officer Pearl: Off the record. 

(Discussion off the record). 

Hearing Officer Pearl: On the record. Have the Die 
Sinkers’ indicated their appearance on the record? 

Mr. Lynch: Mr. Walter T. L-Y-N-C-H, 5713 Euclid 
Avenue, Cleveland, 3, Ohio, appearing for Port 
6 Huron Die Sinkers’ Lodge #40 of the International 
Die Sinkers’ Conference. 

Hearing Officer Pearl: Any other appearances? 

Mr. Cederquist: International Association of Machinists’ 
Lodge #218 intervening. 

Hearing Officer Pearl: By whom ? 

Mr. Cederquist: By Carl Cederquist, 1005 Francis Palms 
Building, Detroit 1, Michigan. 

Hearing Officer Pearl: 


8 (Discussion off the record). 



Hearing Officer Pearl: On the record. May it be 
stipulated, Mr. Walsh, that Mueller Brass Company is a 
Michigan Corporation with its offices and plant at Port 
Huron, Michigan, where it is engaged in the manufacture 


i 
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of fittings, tubings, valves and copper pipe and miscel¬ 
laneous brass and copper products. The Company’s 

9 annual purchases of raw materials consisting prin¬ 
cipally of copper and brass and in excess of $1,000,- 

000, and 50% are shipped to the plant from points outside 
of the State of Michigan. The Company’s annual sale of 
furnishings and products are in excess of $5,000,000, over 
50% are shipped from the plant to points outside of the 
State of Michigan. The Company admits it is engaged in 
commerce within the meaning of the Act. The Company 
employs approximately 16 persons in a unit alleged ap¬ 
propriate by the Petitioner. In the Unit represented by 
International Association of Machinists there are approxi¬ 
mately 371 persons. May that be stipulated, Mr. Walsh? 
Mr. Walsh: Yes. 

Hearing Officer Pearl: How many employees does the 
company have as a whole? 

Mr. Walsh: Mr. Kronner? 

Mr. Kronner: Approximately 3400. 

Hearing Officer Pearl: Are there any parties who wish 
to intervene in this proceeding? 

Mr. Cederquist: International Association of Machinists, 
Local Lodge #218 wishes to intervene, and here is a motion 
to intervene. 

Hearing Officer Pearl: What interest have the intervenors 
in this proceeding? 

Mr. Cederquist: The Intervenor has represented the Em¬ 
ployees claimed by the Petitioner for a number of 

10 years, and we also have a contract covering the em¬ 
ployees the Petitioner claims to represent. 

Hearing Officer Pearl: Any objection to the motion to 
intervene? 

Mr. Lynch: No objection. 

Hearing Officer Pearl: Mr. Walsh? 

Mr. Walsh: No objection. 

Hearing Officer Pearl: There being no objection, the 
motion to intervene will be allowed. Off the record. 
(Discussion off the record.) 
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Hearing Officer Pearl: On the record. In the off-the- 
record discussion Mr. Cederquist indicated that the correct 
name of the Intervenor is Progressive Lodge #218, Inter¬ 
national Association of Machinists. Off the record. 

(Discussion off the record.) 

Hearing Officer Pearl: On the record. May it be stip¬ 
ulated, gentlemen, that the Petitioner and the Intervenor 
are Labor Organizations within the meaning of the Act. 
Mr. Walsh? 

Mr. Walsh: Right. 

Hearing Officer Pearl: That is, it may be stipulated? 

Mr. Walsh: It may. 

Hearing Officer Pearl: Mr. Lynch? 

Mr. Lynch: It may so be stipulated. 

Hearing Officer Pearl: And Mr. Cederquist? 

Mr. Cederquist: It may so be stipulated. 

11 Hearing Officer Pearl: Off the record. 

(Discussion off the record.) 

Hearing Officer Pearl: On the record. May it be further 
stipulated that in January, 1948, the Petitioner herein re¬ 
quested of the Employer that recognition be accorded the 
Petitioner as exclusive bargaining representative of certain 
of the Company employees and that the Company took the 
position, and now takes the position that there is a ruling to 
accord such exclusive representation. May that be stip¬ 
ulated, Mr. Walsh? 

Mr. Walsh: I didn’t get your date? 

Hearing Officer Pearl: January, 1948. 

Mr. Walsh: That may be stipulated. 

Hearing Officer Pearl: Mr. Lynch? 

Mr. Lynch: It may so be stipulated. 

Hearing Officer Pearl: Mr. Cederquist? 

Mr. Cederquist: I think I can stipulate to that fact. 


13 Robert C. Porter, called as a witness by and on be¬ 
half of the Petitioner, being first duly sworn was ex¬ 
amined and testified as follows. 
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Direct Examination 

Hearing Officer Pearl: Your Full name? A. Robert C. 
Porter. 

Q. (by Mr. Lynch). Give us your address, Mr. Porter. 
A. 1136 Griswold Street, Port Huron, Michigan. 

Q. Where are you employed ? A. Mueller Brass Company, 
Port Huron, Michigan. 

Q. For how long? A. Approximately 24 years. 

Q. In what capacity ? A. As a die sinker. 

Q. Mr. Porter, do you belong to any labor organization? 
A. I do. 

14 Q. What is the name of that organization ? A. Port 
Huron Die Sinkers’ Lodge #40 of the International 

Die Sinkers’ Conference. 

Q. Do you hold any office. A. I do. 

Q. What office do you hold? A. President of the Union. 
Q. How long have you been a member of the Die Sinkers’ 
Conference? A. Approximately since 1936 or 1937, some¬ 
where in there. 

Q. That was when it was known as the National Die 
Sinkers’ Conference? A. That is right. 

Q. In 1940, when the local lodges of the National Die 
Sinkers’ Conference throughout the country disaffiliated 
with the I. A. of M. and founded the International Die 
Sinkers’ Conference, did Local #218 as a whole disaffiliate? 
A. No, they did not; they continued with the I. A. of M. 

Q. Did the employees of the Die Sinkers Unit who are 
petitioning for, in this instant case, take up membership in 
the Die Sinkers’ Conference and do they continue to be their 
membership; they never dropped? And when the dis¬ 
affiliation came in, what was the name and number assigned 
to this lodge? A. The same as we have now, Local #40. 

Q. During this time, did you have a regular staff of 

15 officers who were elected yearly? A. Yes, we did, 
Secretary, President. 

Q. Did you pay per capita tax through the International 
Die Sinker’s Conference? A. Yes, in good standing all those 
years. 
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Q. During this time, from 1940 to 1948, did you also main¬ 
tain your membership in the I. A. of M. ? A. We did. 

Q. Why? 

Mr. Walsh: I object to any discussion of mental processes 
of these people. I think the fact should speak for itself. 

Hearing Officer Pearl: What do you propose to show by 
this, Mr. Lynch? 

Mr. Lynch: Is this off the record? 

Hearing Officer Pearl: We can go off the record. 

(Discussion off the record). 

Hearing Officer Pearl: On the record. Objection over¬ 
ruled, answer the question. 

A. Because we were told by the people in charge of the 
Board that it was impossible to get our bargaining rights 
due to their—the labor policy of the Labor Board at that 
time. 

Mr. Walsh: That, of course, my objection extends—that 
is heresay. 

Q (by Mr. Lynch) Did you also recognize that the L A. 
of M. was the bargaining agent of the unit of which 
16 this unit had been a part ? A. That is right, they had 
the exclusive bargaining rights under contract at 
that time. 

Q. Now, did that contract between the Mueller Brass 
Company and Local #218 have a maintenance of member¬ 
ship clause in it at any time during that period, from 
approximately 1940 to approximately 1948? A. Yes, con¬ 
siderable—at least two or three years. I am not sure, ap¬ 
proximately two years at least. 

Hearing Officer Pearl: Do you know what years? A. 
1947 and ’46. 

Q. Now, why— A. At least. 

Q. —did you maintain Port Huron Die Sinkers’ Lodge 
#40? A. Will you repeat that, please? 

Q. Why did you maintain Port Huron Die Sinkers’ Lodge 
#40 ? A. Well, we hoped that sometime, if the Board would 
allow it, that we would be able to have a bargaining agency 
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representing the Die Sinkers’ through the Die Sinkers’ 
Conference. 

Mr. Lynch: I would like to have marked for identification 
as Die Sinkers—Petitioner’s Exhibit #1. 

Mr. Walsh: Might it help if we numbered all Exhibits 
consecutively instead of having to use Petitioner’s and 
Board’s and somebody elses’. 

Hearing Officer Pearl: Off the record. 

17 (Discussion off the record). 

Hearing Officer Pearl: On the record. Will you 
mark that? 

(Thereupon the document above referred to was marked 
for identification as Petitioner’s Exhibit 1) 

Q. Mr. Porter, I hand you what has been marked for 
identification as Petitioner’s Exhibit 1. Will you tell us 
what is it? A. A constitution of the Grand Lodge and 
Local Lodge of the International Die Sinkers’ Conference. 

Mr. Lynch: I would like to have this admitted into the 
record. 

Hearing Officer Pearl: Will you show this to Counsel for 
the other parties, Mr. Lynch. 

Mr. Cederquist: Mr. Trial Examiner, I don’t know what 
the object of introducing this document by Petitioner—I 
don’t know as I could read it all in the short space of time 
here. If we point out any particular part of it that he 
wants to introduce in evidence, I could read that section. It 
would take quite a little while to read this document in its 
entirety. 

Hearing Officer Pearl: Mr. Cederquist is asking Mr. 
Lynch for what purpose the Exhibit is being offered? 

Mr. Lynch: Offered for the use of the Board and 

18 anything they desire to use it for. 

Hearing Officer Pearl: Well, specifically? 

Mr. Lynch: In the trial of this case. 

Hearing Officer Pearl: Specifically what purpose and 
what end, to what— 

Mr. Lynch: Just to establish the foundation of the or¬ 
ganization, although it has been stipulated into the record 
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it is a labor organization within the meaning of the Act, it 
is customary—it is quite customary in proceedings for the 
parties to make available to the Board a copy of the Consti¬ 
tution. 

Mr. Cederquist: Unless he has got some specific reason 
why he wants to introduce it in evidence, I don’t see any 
value to it. 

Mr. Walsh: Would it help if we leave it this way: that 
it might be used for such purpose as may be pointed out 
during the hearing; and, Mr. Lynch, if there is something 
specific pointed out to us, I don’t feel we would be required 
to read it all over, either. This is a printed constitution 
effective July 6, 1946, and a supplement, March 12, 1947, 
apparently. 

Hearing Officer Pearl: All right, noting your objection, 
Mr. Cederquist, and noting the qualifications that Mr. 
Walsh attaches to the introduction of the Exhibit in evi¬ 
dence, the Petitioner’s Exhibit #1 will be received in 
19 evidence. 

(The documents heretofore marked Petitioner’s 
Exhibit No. 1 for identification was received in evidence.) 

Q. (by Mr. Pearl). Mr. Porter, do you remember the 
International Die Sinkers’ Conference filing a petition for 
investigation and certification of representatives in 1946 
under case No. 7-R-2243? A. I do. 

Mr. Lynch: I would to have this document marked as 
Petitioner’s Exhibit No. 2 for identification. 

(Thereupon the document above referred to was marked 
for identification as Petitioner’s Exhibit No. 2.) 

Q. I hand you what has been marked Petitioner’s Exhibit 
No. 2 for identification and ask you what this Exhibit is? 
A. It is a petition to the Mueller Brass Company and signed 
by all the Die Sinkers petitioning the Company to provide 
in any future contract with the Local #218, International 
Association of Machinists, an escape. Under the then 
Maintenance Membership Clause, so that in any future con¬ 
tract, they could escape from the membership of that local. 
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Mr. Lynch: Can I—I would like to have that entered in 
as Petitioner’s Exhibit No. 2. 

Hearing Officer Pearl: Any objection? 

20 Mr. Cederquist: No objection on the part of the 
Intervenor. 

Mr. Walsh: No objection. 

Hearing Officer Pearl: Petitioner’s Exhibit No. 2 will be 
received in evidence. 

(The documents heretofore marked Petitioner’s Exhibit 
No. 2 for identification was received in evidence.) 

Q. (by Mr. Lynch) Will you give us the date on that 
petition. A. January 28,1946. 

Q. Thank you. 

Hearing Officer Pearl: Can I see it ? 

Q. (by Mr. Lynch) What happened to our petition in case 
No. 7-R-2243 filed in 1946? 

Mr. Walsh: That is the same petition. A. It was denied 
because of the Company—the Company contract with the 
I. A. of M. 

Mr. Lynch: I would like to have marked for identification 
Petitioner’s Exhibit No. 3. 

(Thereupon the document above referred to was marked 
for identification as Petitioner’s Exhibit No. 3.) 

Q. What I hand you has been marked Petitioner’s Exhibit 
No. 3, and I ask you to tell us what that is. A. A peti¬ 
tion from the Die Sinkers employed in the Mueller 

21 Brass Company, dated December 17, 1947. The— 
petitioning the Die Sinkers’ Conference to represent 

us in all matters pertaining to the wages, raises and hours 
of employment not a condition to the employment and 
signed by all the Die Sinkers and the apprentice. 

Q. Could you tell us how many signatures there are on 
there? A. Fifteen. 

Q. Are there any names appearing on Exhibit No. 3 that 
do not appear on Petitioner’s Exhibit No. 2? 

Hearing Officer Pearl: Let the record show that the wit¬ 
ness is looking at Petitioner’s Exhibit No. 2 and Petitioner’s 
Exhibit No. 3 for identification. 
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A. There is one more, the apprentice who was taken on 
recently. 

Q. And what is the name ? A. William Le fevre. 

Mr. Lynch: I would like to have Petitioner’s Exhibit No. 
3 entered into the record. 

Hearing Officer Pearl: Off the record a moment. 
(Discussion off the record). 

Hearing Officer Pearl: On the record. 

Mr. Cederquist: Intervenor objects to admission of Peti¬ 
tioner’s Exhibit No. 3. We don’t know who it addressed 
to. 

22 Hearing Officer Pearl: Any objection, Mr. Walsh? 
Mr. Walsh: No objection. 

Hearing Officer Pearl: Mr. Lynch, may I ask for what 
purpose this petition was signed ? 

Mr. Lynch: This petition was signed to substantiate our 
position in filing the petition for certification of represent¬ 
atives in this particular case. 

Hearing Officer Pearl: In this case or in case No. 
7-R-2243? 

Mr. Lynch: In this case, this instant case. 

Mr. Walsh: What case is this? 

Hearing Officer Pearl: This is Case No. 7-RC-50. Well, 
is this a duplicate of the petition you filed with the Board 
to support your petition for certification representatives? 
Mr. Lynch: It is, yes. 

Mr. Walsh: May I see the petition which that was to 
support? 

Mr. Lynch: You have a copy of it in Board’s Exhibit 
No.—not the Board Exhibit— 

Mr. Walsh: This is the present petition? 

Mr. Lynch: Yes. 

Mr. Walsh: All right, I see. 

Hearing Officer Pearl: Well, noting your objection, Mr. 
Cederquist, Petitioner’s Exhibit No. 3 will be received in 
evidence for what it is worth. 

23 (The document heretofore marked Petitioner’s 
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Exhibit No. 3 for identification was received in evidence.) 

Mr. Cederqnist: I don’t know why he wants to introduce 
it. 

Mr. Lynch: I want to show the Board—if I can answer 
it,—I want to show the Board there has been no change in 
either number of die room personnel or in the actual 
individuals involved during this period of years. 

Hearing OflScer Pearl: That is, between ’46 and the date of 
this petition? 

Mr. Lynch: That is—this will show—I expect to get it 
through the witness there hasn’t been any change over a 
longer period. 

Mr. Cederquist: Who is that petition addressed to then? 

Mr. Lynch: It is addressed to no one in particular. It was 
substantiation of our position. It was a request on their 
part for us to represent so we could file a petition in this 
instant case. 

Mr. Cederquist: I still want to retain my objection on 
that. 

Q. (by Mr. Lynch) Mr. Porter, you mentioned one 
William L. Lefevre. That is L-E-F-E-V-R-E—and you 
stated that he is the apprentice, is one of the present ap¬ 
prentices? A. Yes. 

24 Q. Then you do have a regular Die Sinkers’ in¬ 
denture apprenticeship program in Mueller Brass? 
A. Yes. 

Q. Is this apprenticeship connected with the Machinists’ 
apprenticeship? A. Yes, it is part of their program, part of 
the signed agreement between the Machinists and the 
Company. 

Q. Is it the same as the Tool and Die Makers’ apprentice¬ 
ship? A. No, it is an extension of their training. 

Q. How long is the Tool and Die Makers’ apprenticeship? 
A. Four years. 

Q. And how long is the extended Die Sinkers’ apprentice¬ 
ship? A. Three years, three additional years. 

Q. Must a Die Sinkers’ apprentice have completed the 
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Tool and Die Makers’ apprenticeship? A. Yes, according to 
the written agreement. 

Mr. Lynch: I would like to mark for identification as 
Petitioner’s Exhibit No. 4 the following document. 

Mr. Walsh: May I have that last question and answer, 
please. 

(Question and answer read). 

Hearing Officer Pearl: For the purpose of clarification 
Mr. Porter, do I understand then that the Die Sinkers’ 

25 apprenticeship program lasts seven years? A. Right. 

(Thereupon the document above referred to was 
marked for identification as Petitioner’s Exhibit No. 4). 

Q. Now I hand you what has been marked Petitioner’s 
Exhibit No. 4 and ask you to tell us what it is. A. This is an 
Apprenticeship Agreement between the Mueller Brass 
Company and the Apprenticeship—and the International 
Association of Machinists, Local No. 218, covering the 
training of apprentices under this— 

Q. Will you turn to Exhibit F and read into the record 
paragraph one and two. 

Hearing Officer Pearl: Well, let’s wait— 

Mr. Lynch: I would like to offer it first if you don’t mind? 

Hearing Officer Pearl: Yes. 

Mr. Lynch: That is offered. Give it to the— 

Hearing Officer Pearl: Off the record. 

(Discussion off the record.) 

Hearing Officer Pearl: On the record. Any objection, 
gentlemen? 

Mr. Walsh: No objection. 

Mr. Cederquist: No objection on the part of the Inter- 
venor. 

26 Hearing Officer Pearl: Petitioner’s Exhibit No. 4 
will be received in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 4 for identification was received in evidence.) 

Mr. Lynch: I would like to call the Board’s special atten¬ 
tion to the paragraphs one and two of the Exhibit F of 
Petitioner’s Exhibit No. 4. 
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Hearing Officer Pearl: Which deals with what? 

Mr. Lynch: Which deals with the intention of the Ap¬ 
prenticeship to cover Die Sinkers, setting them np as a 
special craft. 

Mr. Walsh: Well, there are some four or five light crafts 
in there. 

Mr. Lynch: While you are doing that, let’s have the 
special crafts, what is especially referred to then? 

Hearing Officer Pearl: May we do that, Mr. Walsh? 

Mr. Walsh: That would save time, that is all. There are 
four or five crafts, six, I guess, it is on page six. 

Hearing Officer Pearl: This agreement covers the follow¬ 
ing apprentices, machinists, tool and die, drawing and ex¬ 
trusion dies, pattern maker, tool designer and die sinker. 
Is that correct ? 

Mr. Andresen: Yes, sir. 

27 Hearing Officer Pearl: Did you get that series? 

Mr. Walsh: Pattern makers, tool and die— 

Hearing Officer Pearl: Suppose you look at it on page six 
since you know it is there. May we proceed? 

Mr. Walsh: Yes, sir. Do you want this paper? 

Mr. Lynch: No, I don’t need it any more. 

Hearing Officer Pearl: It has been received, Mr. Lynch. 

Q. (by Mr. Lynch) Mr. Porter, you stated that a Die 
Sinkers’ apprentice, when he advances to the die sinking 
side must have completed the Tool and Die Making Ap¬ 
prenticeship. Are the Die Sinker apprentices indentured 
on a new apprenticeship agreement when they advance to 
the Die Sinking Apprenticeship? A. They are. 

Mr. Lynch: I would like to mark for identification Pe¬ 
titioner’s Exhibit No. 5. 

(Thereupon the document above referred to was marked 
for identification as Petitioner’s Exhibit No. 5.) 

Q. Mr. Porter, I hand you what has been marked for 
identification as Petitioner’s Exhibit No. 5 and ask you what 
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it is. A. It is a photostatic copy of an indenture signed by 
Anthony Devereaux and the Mueller Brass Company 

28 agreeing to become apprenticed to the trade of die 
sinker on the 31st day of January, 1944. 

Mr. Lynch: Will we receive that in evidence? 

Hearing Officer Pearl: Off the record. 

(Discussion off the record). 

Hearing Officer Pearl: On the record. All right, any ob¬ 
jections ? 

Mr. Cederquist: No objections on the part of the Inter- 
venor. 

Mr. Walsh: No objection from the Company. 

Hearing Officer Pearl: There being no objection, Peti¬ 
tioner’s Exhibit No. 5 will be received in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 5 for identification, was received in evidence.) 

Q. Mr. Porter, was—what was—what were Anthony 
Devereaux’s qualifications when he signed this agreement 
designated as Petitioner’s Exhibit No. 5? A. Well, he had 
served an apprenticeship as a Machinist under the program. 
I believe it was under this program, then had worked in the 
office for some time, at the start of the war he was trans¬ 
ferred from the office into the tool room where he worked 
on the Tool and Die work for some time. I don’t know just 
exactly how long. And then was taken on as an apprentice 
Die Sinker. 

29 Hearing Officer Pearl: Is Mr. Devereaux an em¬ 
ployee of the company at present, Mr. Porter? A. 

Yes, he is one of the journeymen die sinkers now. 

Q. (by Mr. Lynch) Then he has completed his apprentice¬ 
ship, and he is now a journeyman die sinker in the plant? 
A. Yes. 

Q. Is that correct? 

Mr. Lynch: I would like to mark for identification Peti¬ 
tioner’s Exhibit No. 6. 

(Thereupon a document above referred to was marked for 
identification, Petitioner’s Exhibit No. 6.) 

Q. And I hand you, Mr. Porter, what has been marked 
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for identification as Petitioner’s Exhibit No. 6, and ask yon 
what it is ? A. That is an indentured apprenticeship s imil ar 
to the other photostatic copy between the Mueller Brass 
Company and William Levere agreeing to the apprentice 
to the trade of die sinker and dated March 14,1947. 

Mr. Lynch: I would like to have that accepted into 
evidence. 

Mr. Walsh: Aren’t we wasting time. I imagine Mr. 
Lynch is doing this to prove that the die sinkers is a recog¬ 
nized craft. I don’t know that anybody questions it. 

Mr. Lynch: You said the craft was not appropriate 

30 for the purpose of collective bargaining, so I am 
going to have to prove it is an appropriate part of 

collective bargaining. 

Mr. Walsh: No objection from the company. 

Hearing Officer Pearl: Mr. Cederquist. 

Mr. Cederquist: No objection from the Intervenor. 
Hearing Officer Pearl: There being no objection, Peti¬ 
tioner’s Exhibit 6 will be received. 

(The document heretofore marked Petitioner’s Exhibit 
6 for identification was received in evidence.) 

Mr. Cederquist: I don’t know what he is introducing them 
for, but I have no objection. 

Hearing Officer Pearl: By the way, Mr. Lynch, in view of 
Mr. Walsh’s assertion on the record, would you mind stat¬ 
ing at this time what the Petitioner’s contention is with 
respect to the appropriate unit. 

• ••••••••• 

Hearing Officer Pearl: I mean, will you describe these 
units you ask for in your— 

Mr. Lynch: The unit for die sinkers and apprentices who 
are working on dies or parts of dies used in the 

31 manufacture and completion of forgings. 

Mr. Walsh: Might I ask a question. Your conten¬ 
tion therefore is you definitely limit it to die sinkers and 
apprentice die sinkers. 

Mr. Lynch: That is correct. 
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Mr. Walsh: Nobody other than those men no matter if 
there may be many others who work on forging dies. 

Mr. Lynch: That is correct. That is the unit we are 
petitioning for and we claim that unit is appropriate for 
the purpose of collective bargaining. 


Hearing Officer Pearl: Is it necessary, gentlemen, to 
describe for the record the kind of work a journeyman die 
sinker does, or are the parties in agreement as to what a 
journeyman die sinker and/or apprentice does when work¬ 
ing on forgings or dies or parts of dies in the sense re¬ 
ferred to by Petitioner? 

Mr. Walsh: I don’t know whether there is any 
32 chance of misunderstanding. These men would 
know better than I would. Die sinkers, I thought 
was not an ambigious term especially in our industry at 
least. 

Hearing Officer Pearl: Well, as compared with die maker. 

Mr. Walsh: Oh, yes, I don’t think there is any confusion 
between those two, is there ? 

Mr. Cederquist: We will introduce evidence on that part 
of the work that is performed by the die sinker against and 
in relation to work performed by other employees of the 
company. 

Hearing Officer Pearl: Very well. 

Mr. Lynch: Well, then we are not stipulating as to the 
duties of die sinkers, or we better get at it, have Brother 
Porter describe the duties of a die sinker. 

Hearing Officer Pearl: Well, yes, suppose that he does 
now or at such time you desire. 

Mr. Lynch: Just one other question I would like to ask. 

Q. (by Mr. Lynch) Prior to that, on this petition, Exhibit 
No. 6, is this William Levere the man that you referred to 
earlier in your testimony? A. As the new apprentice? 

Q. Yes. A. Yes. 
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33 Q. All right. Now, Mr. Porter, will you describe 
what a die sinker does in sinking a set of forging dies ? 

A. Well, he receives the blanks from—after they have 
been machined and the die prints, after studying the prints, 
he will determine whether we need any templets, or what 
is necessary for the lock, if there is a lock in the die, and 
develop the lock and lay it out, lay out the cavity by using 
height gauges and so forth, and making up templets if they 
are necessary, or having them made by an inspector, or one 
of the other die sinkers. After he has it laid out, he takes 
it to a milling machine, a vertical milling or oscillator and 
machines out the cavities to the dimensions on the prints 
which are in our particular branch of the industry very close 
in tolerance of measurement on plus or minus 3/1000th 
which sometimes are reduced to l/1000th or less. And after 
machining it out to the shape, the cavity, the proper depth 
and angles, he takes it to his bench and there he fits the 
types or the templets to the cavity until they conform to the 
dimensions required on the print. Then if—then he will 
take the lead casting out of it and have it checked or check 
it himself, and if it is required—within the required 
dimensions, he will polish it and do any other work that is 
necessary, maybe edgers or bend it on blockers, whatever 
is necessary to complete it, have ready for the—to go to the 
forging department. That is briefly—it is probably— 

34 Q. Tell me, Mr. Porter, are tool and die makers 
qualified to sink dies? A. Not in my opinion, no. 

Q. What would you base your opinion on? A. Well, 
the very fact they have to be trained for another three 
years under the apprenticeship program ought to be suffici¬ 
ent evidence that— 

Q. Is a die sinker qualified to do tool and die making? 
A. Yes, because he comes up to that before he learns to 
be a die sinker. 

Q. Where is the die sinking department located? 

Hearing Officer Pearl: In the factory, you mean? 

Q. Yes, in the plant, at Mueller Brass. A. It is within 
the building that houses the tool room as a whole which 


* 
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includes the making of patterns and tools and dies, the die 
sinking department is at the west end of the tool room. 

Q. Are the die sinking department employees segregated 
f-rom the rest of the tool room employees? A. Not in the 
sense there is a wall or anything there, but they are all by 
themselves, and the machinery is all in that one end of the 
tool room. 

Mr. Lynch: I would like to have marked for identification 
Petitioner’s Exhibit 7. 

35 (Thereupon the document above referred to was 
marked for identification as Petitioner’s Exhibit 

No. 7.) 

Q. I hand you what has been marked for identification 
as Petitioner’s Exhibit No. 7. Will you tell us what it is? 
A. It is a rough sketch of the—about half of the tool room 
which shows the location of the die sinking end of it in 
relation to the other part of the tool room, as up in the west 
end of the plant, and shows the location of their machines 
and benches. 

Hearing Officer Pearl: Who prepared that, Mr. Porter? 
A. One of the die sinkers. 

Mr. Lynch: I don’t think that is necessary, is it? 
Hearing Officer Pearl: I want to know for the purpose of 
the record. One of the die sinkers. A. That is right, just 
a rough sketch. 

Hearing Officer Pearl: I just want to see if I can get 
the parties to agree that does represent the location. 

Mr. Lynch: I didn’t want any names mentioned. 

Hearing Officer Pearl: Off the record. 

(Discussion off the record.) 

Hearing Officer Pearl: On the record. 

Mr. Walsh: I take it that may be admitted as showing 
that part of the tool room in a general way, and that it is 
generally conceded that like grouping of grinders 

36 and other groups of skilled groups in the tool room 
carries on all through that. 

Hearing Officer Pearl: Mr. Cederquist. 

Mr. Cederquist: Well, I have no objection to it. I think 
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it gives a pretty fair idea of the geographical location ex¬ 
cept that they don’t show everything in there, and I am 
of the same opinion as counsel for the company, for con¬ 
venience the company does group certain machines or 
benches in a certain area, more for convenience than any¬ 
thing else. 

Hearing Officer Pearl: All right. 

Mr. Cederquist: We will be able to develop something on 
that later on. 

Hearing Officer Pearl: Very well, Petitioner’s Exhibit 7 
wdll be received in evidence. 

(The document heretofore marked Petitioner’s Exhibit 7 
for identification was received in evidence.) 

Q. (By Mr. Lynch) Mr. Porter, are there any other than 
the regular die sinking employees regularly working in the 
die sinking department? A. No, not regularly. 

Q. Now, do you have special die sinking equipment in 
the die sinking department that is found nowhere else in 
the tool room? A. Yes, we have oscillators in there. 
37 Q. Would you look—looking at the Petitioner’s 
Exhibit No. 7, would you state what those special die 
sinking equipment is ? A. Two oscillators we have here and 
also a cutter grinder that is used for sharpening our angle 
cutter which is exclusive with the die sinkers. 

Q. Do any other employees of the tool room come into the 
die sinking department to sink f orging dies ? A. No. 

Q. Do die sinking employees go into the regular tool 
room to work? A. Occasionally we have, we need to use 
some of the machines at the other end of the tool room. 

Q. What would those machines be? A. Oh, might be sur¬ 
face grinder or Van Norman, maybe that would do the job 
a little better, a particular job a little better than—or be¬ 
cause we didn’t have one of those kind of machines in our 
department there. 

Q. Well, then do I understand the only reason that you 
would have to go into the tool room to work would be on 
equipment that has not been provided in your section of 
the tool room? A. That is right. 
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Hearing Officer Pearl: What is Van Norman? A. 
38 Milling machine. 

Q. Do you have a foreman in the die sinking de¬ 
partment ? A. Yes. 

Q. What is his name. A. Frank Whybrew. 

Q. Is he a journeyman die sinker by trade? A. Yes. 

Q. Did he sink dies at Mueller Brass Company before 
he was promoted to foremanship? A. Yes, a number of 
years. 

Q. To the best of your knowledge are die sinkers the 
highest hourly-rated employees of the company? A. They 
are in this unit. 


40 CROSS-EXAMINATION 

Q. (By Mr. Cederquist) Now, Mr. Porter, you 
testified previously that you had worked for Mueller Brass 
approximately twenty-four yea-rs. Is that correct ? A. That 
is right. 

Q. You also testified that you are a member of the IA of 
M, Lodge 218. Can you tell us how long you were a mem¬ 
ber of the Lodge 218? A. From the time it was 

41 chartered until the end of this year. 

Q. Do you know what date it was chartered? A. 
Approximataely in—I believe 1932 or ’33. 

Q. Were you a charter member then of IA of M Lodge? 
A. I was. 

Q. Did you continue your membership in IA of M from 
the time you became a charter member up until the present 
time ? A. Yes, that is right. 

Q. Are you now a member? A. Yes, I am now a member. 
Q. When did you become a member of the Tool and Die 
Sinkers’ Conference? A. In— 

Hearing Officer Pearl: You mean Die Sinkers’ Confer¬ 
ence, not Tool and Die, but Die Sinkers’ Conference. 

Q. The Die Sinkers’ Conference. A. In 1936 I believe it 
was, when it was first organized. 
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43 Q. Did you ever service other employees in unit 
A besides members of the die sinkers’ group? A. 

Yes. 

Q. During the time that you were a member of the IA of 
M, did you at any time seek to set up separate bargaining 
for the die sinkers? A. Yes, we did. 

Q. When? A. Well, when we petitioned the Board in 
1946. 

Q. You stated you were a member of the IA of M from 
1933 or thereabouts up until the present time, prior to the 
petition filed in 1946, did you ever make any attempt to 
represent only the die sinker group? A. No, but we 
—during the time in which the die sinkers were a 
part of the International Association of Machinists, 
we had our grand lodge representative in here and bar¬ 
gained with the I of M representative at the bargaining 
table in at least couple of times that I have knowledge of. 
do you mean ? A. From the International Die Sinkers’ Con¬ 
ference because they were part, at that time, of the I of M. 

Hearing Officer Pearl: Will you establish the time, Mr. 
Porter, if you can. A. It is hard to do. Should say, 

44 would be about ’38 or ’39, rough guess. 

Q. You testified previously that you had a per 
capita tax to die sinkers. Is that correct? A. That is right. 

Q. You also paid your dues to the I of M all during this 
period. Is that correct? A. Correct, yes. 

Q. What was the reason for continuing to pay dues in 
both organizations, either dues or per capita tax? 

Mr. Lynch: I think the witness already testified to that, 
Mr. Hearing Officer, on direct examination, why he did. 

Hearing Officer Pearl: Well, this is cross-examination, 
and being asked the question, I don’t recall it, Mr. Lynch. 
A. We continued with out per capita to the Die Sinkers’ 
in the hopes that at some time we would be able to have a 
unit of the bargaining agency through the International 
Die Sinkers’ Conference. 

Q. Why did you want a separate unit of die sinkers? A. 
Because we believed that the Die Sinkers’ Conference 
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better represented the die sinkers than the International 
Association of Machinists. 

Q. Is there any other reason why yon wanted to be repre¬ 
sented by the Die Sinkers’! A. No, not that I know 
of. 

45 Q. Is there—the relations between the die sinker 
group and I of M then was amiable at all times? 

A. Well, they have never broken out in any hostility that 
I know of, but there has always been feeling on behalf of 
the die sinkers, are not getting adequate representation, 
and I believe on behalf—on the other hand, the elements of 
our units sometimes though they were getting too much, and 
there was a little animosity there, thought maybe under¬ 
neath, but not in any open way. 

Mr. Walsh: Would you read that answer, please? 
(Answer read.) 

Q. Now, were you president of Local 218 from January, 
1938, to December, 1939? A. I believe so, yes. 

Q. At that time did you make any attempt to represent 
only the die sinkers while you were president of Local 218? 
A. No, I don’t recall it. 

Q. Did the Local 218 try to service all members of the 
bargaining unit, Unit A, during your time that you were a 
member of 218? A. I believe they tried to. 

Q. Is there any specific instance that you can recall 
where that lodge as a whole did not try to represent all the 
employees or members of the 218? A. No, I wouldn’t point 
to any specific instance. 

46 Q. You stated in your previous testimony that you 
hoped to have a lodge of die sinkers where the Board 

would permit carding the unit. Would you explain why you 
hoped to have a lodge there of die sinkers? A. I already 
answered that among the other questions that we felt the 
die sinkers International would give us better representa¬ 
tion; that they represented our craft more than the Ma¬ 
chinists did. 
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48 Mr. Cederquist: Let me ask this question of the 
witness. 

Q. (By Mr. Cederquist) Did you at any time request the 
company to eliminate the die sinkers from the established 
unit? A. No, onlv on the regular petition referred to before 
in 1946. 

Q. In no time previous to 1946 did you request separate 
bargaining for the die sinkers’ group? A. No. 

• ••••••••• 

49 Mr. Cederquist: We wish to offer it as Interveners 
Exhibit No. 1, have it marked for identification. 

(Thereupon the document above referred to was marked for 
identification as Intervener’s Exhibit 1.) 

Q. (By Mr. Cederquist) I hand you Intervener’s Exhibit 
No. 1 and ask you to describe what it is? A. That is 
the agreement between the Mueller Brass Company and 
employees represented by the National Association of Ma¬ 
chinists, Local No. 218, dated 1946. 

• ••••••••# 

51 Hearing Officer Pearl: All right, Intervener’s Ex¬ 
hibit 1 will be received in evidence. 

The document heretofore marked Intervener’s Exhibit 
1 for identification was received in evidence. 

• ••••••••• 

52 Q. In the 1945 agreement was there any provision 
for an escape clause? A. Yes. 

Q. Did any of the die sinkers in 1945 try to get out away 
from the membership of the I of M through the escape 
clause? A. No. 

Q. That is all I want to bring in on that. Did any of the 
die sinkers at any time since the maintenance of member¬ 
ship clause was operative try to escape from membership in 
the I of M ? A. Not to my knowledge. 

• ••••••••• 

57 Q. Well, then it is not true that all apprentices who 
belong to the die sinkers’ group have to complete 
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apprenticeship in the tool and die room? A. Some of those 
—no, it isn’t altogether necessary. It hasn’t been in the 
past, but some of these men were upgraded during the war 
who were bonafide tool and diemaking journeymen, were 
upgraded up to the die-sinking craft and allowed to be 
trained because of the war emergency which we con- 

58 sented, to and while they didn’t call it an apprentice¬ 
ship program, they were trained by the die sinkers 

and became journeymen die sinkers after having served a 
good many years as tool and die makers. Whether it was 
under a regular program or not, I couldn’t say. They were 
all first-class tool and die-maker journeymen, say that. 

Q. You stated that one employee who had been an ap¬ 
prentice and machinist worked in the office, and then came 
back and was an apprentice in the die sinkers’ group. Is 
that right? A. That is the same man I am talking about. 

Q. That is right. A. He worked a number of years as a 
tool and die maker between the time that he went in the 
office and became a Journeyman die sinker, spent some time 
on tool and die work in addition to having served the ap¬ 
prenticeship as all around machinist, very closely allied 
to the tool and die-making trade. 

Hearing Officer Pearl: Mr. Cederquist, are you attempt¬ 
ing to demonstrate that the journeymen die sinker does not 
necessarily spend seven years’ apprenticeship before be¬ 
coming a journeyman? 

Mr. Cederquist: Partly, yes, and partly that not all 
die sinkers serve a full apprenticeship as tool and die 
makers. 

Hearing Officer Pearl: At Mueller Brass or any place 
else? 

59 Mr. Cederquist: Well, at Mueller Brass. 

Mr. Lynch: Can we go off the record for a minute? 

Hearing Officer Pearl: Off the record. 

(Discussion off the record.) 

Hearing: Officer Pearl: In our off-the-record discussion 
Mr. Lvnch indicated that vou now—what, Mr. Lvnch? 

Mr. Lynch: I just wanted to state that in accordance with 
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the recognized machinists procedure for training the ap¬ 
prentice for either journeyman machinist or journeyman 
tool and die maker, a program is requested as requiring 
four years of training. The witness has testified that the 
regular apprentices to the die sinking trade have been taken 
from journeymen tool and die makers. Now, during the 
war, in order to show our patriotism, and to get—to facili¬ 
tate the working, to get out the tremendous number of dies 
that were needed to carry on the war effort, the National 
Die Sinkers’ Conference had entered into a delusion pro¬ 
gram which I, as an individual, attended a meeting up here 
with Local 218 to establish that upgrader program for the 
Mueller Brass Company. Now I didn’t attend that meeting 
with the company, understand, with the local, and there 
were, during the war, some men upgraded who under that 
program were given the opportunity to learn the die sink¬ 
ing trade who did not go through a regular indenture train¬ 
ing of apprentices. But the witness has testified that 
60 those men were trained in the die sinking trade bv the 
die sinkers in that plant, and made qualified die 
sinkers or journeymen, what we recognized as journeymen 
die sinkers at the present time. 

Mr. Walsh: I don’t know how much importance it all 
has, hut my understanding, we have six in the present die 
sinkers so recognized and paid as full die sinkers who have 
never went through your regular so-called program of 
apprenticeship. 

Hearing Officer Pearl: But who, nevertheless, are con¬ 
sidered journeymen die sinkers. 

Mr. Walsh: They are, and they belong to this organiza¬ 
tion, and we pay them as such, but they didn’t come through 
any apprenticeship. 

Hearing Officer Pearl: I take it they were upgraded dur¬ 
ing the war. 

Mr. Walsh: Two or three before the war, I think one of 
them during the war, one of them since the war. I think 
this witness knows that the last one he mentioned was 
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Devereaux, who never went through the prescribed routine, 
he wasn’t wartime. 

Mr. Lynch: Mr. Hearing Officer, I think he did go through 
the regular procedure. 

Mr. Walsh: You ask the witness. 

Mr. Lynch: He was signed up on the indentured program. 
Mr. Walsh: Let me ask did he serve four years as a 

61 tool and die maker apprentice? A. No, served four 
years routine apprenticeship. 

Mr. Walsh: Under your regular routine, he has to serve 
an apprenticeship ? A. He was one of the apprentices at the 
same time they were using operators, it was because of the 
war he was ascended. 

Mr. Walsh: He didn’t go through the regular routine? 
A. He wasn’t a regular die maker apprentice. 

• ••••••••• 

62 Q. (By Mr. Cederquist) Mr. Porter, you testified 
that the die sinkers lay out the die and make im¬ 
pressions. Is that right? A. That is right. 

Q. Do the die sinkers shape up the die blocks or plane 
them up? A. No. 

Q. You testified that the die sinkers layout the cavities, 
makes the templet, and lay them out, or lay them out them¬ 
selves. Is that correct? A. Well, they lay them out them¬ 
selves in every case. 

Hearing Officer Pearl: Lathe or laid them out? A. 
Laid them out from the blueprint with the height gauges 
and squares or whatever is necessary for the layout 
on the face of the die in order to mill them out to the correct 
dimensions and tolerances. 

Q. In your previous testimony in regard to templets that 
are used on the dies, as I recall, you made a state- 

63 ment that die sinkers laid them out or have them laid 
out. I want to find out who else besides the die 

sinkers laid out the templet. 

Mr. Lynch: Well, Mr. Hearing Officer, I think the witness 
was very clear on it, and I would like to have that answer 
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to that question read back to the witness before he answers 
this one. I think he was very clear on it. He says the 
die sinkers made the templets that were necessary, and 
occasionally some of the templets were made by the in¬ 
spector. I think he was clear enough on it. 

Hearing Officer Pearl: I don’t recall that. If you are 
objecting, Mr. Lynch, your objection is overruled. Do 
you recall the last question now? A. I would say that the 
die sinkers in every case lay out his own work. If I made 
a statement to be construed any other way, it wasn’t meant 
to he such. We lay out all our own work. 

Q. You just finished testifying that you lay out all of the 
work. What do you mean by lay out all of the work, is that 
on dies only? A. On the laying out necessary to the sinking 
of the dies. 

Q. Do you, as a die sinker, and do the other die sinkers, 
work out the impressions in the dies? A. Yes. 

Q. You work out all of the impressions? A. All 
64 the finished impressions, journeyman does, sometimes 
the apprentice will do some of the rough work on 
some of them blocking impressions, either a journeyman die 
sinker or apprentice will. 

Q. Do any of the other employees in the tool room do any 
work on impression dies ? A. On turning—or circular dies, 
yes, in lathes operations they do. 

Q. Does a lathe operator finish out the cavity in this 
type of dies? A. When they are capable of being finished 
in a lathe, yes. 

Q. What do you mean by being capable of finished in a 
lathe? A. When there is no irregular shape in there that 
couldn’t be put in a lathe. 

Q. Do any other employees besides lathe operators work 
on the impression dies or forging dies? 

Mr. Lynch: I object for a minute, Mrs. Hearing Officer, 
to this effect—does he mean, and I think it should be clari¬ 
fied, does he mean the impressions of the forging dies or 
does he mean the die as a whole? 
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Hearing Officer Pearl: Well, it isn’t clear in my mind 
either. 

Mr. Cederqnist: Well, my question was: Does—do any 
other employees in the tool room, outside of the die sinkers, 
do any work on the impression or forging dies, and 

65 I mean just what I said. 

Hearing Officer Pearl: I think that can be answered. 

A. They do preliminary work and work—some work such 
as shaping the blocks or roughing out on press dies, rough¬ 
ing the pockets or the spikes and turning of the blanks and 
so forth, getting it ready for the die sinker, but they don’t 
do any impression work that I am aware of. 

Hearing Officer Pearl: Of what class or branches of em¬ 
ployees do that work? A. Well, first-class lathe operators 
do, and there is some finish work that—such as polishing 
a hardened die and grinding the press dies to size to fit in 
their holders and things like that. They, of course, work on 
impression dies, but they are not working in the impression 
or sinking it, or in any way—in any way doing any sinking 
work except in the case of the lathe hand. 

Q. According to your testimony the die sinker does not 
finish completely from beginning to end any or all of the 
impression dies ? A. They do all the impression of it. 

Q. They do not complete the die from beginning to end? 
A. No. 

Q. Is it true then that other employees in the tool room, 
such as, lathe operators and shaper operators do some work 
on these impression dies? A. Right. 

66 Q. Are any of these other employees members of 
the die sinkers’ unit? A. No. 

Hearing Officer Pearl: And they are not eligible for 
membership in the Die Sinkers’ Conference, are they? A. 
No, not that I know of, except probably a man turning 
the dies might be i? he is working on an impression, he 
would be eligible. 

Mr. Lynch: Did you ask him if he knows? 

Mr. Walsh: The question, I think, there is that you have 
in the die sinkers’ unit other than die sinkers. 


81 


Mr. Lynch: There are if that is what he is trying to show, 
the same way as machinists conld also stipulate that there 
are many machinists units that include production machin¬ 
ists which the machinist unit in Mueller’s does not, but 
which the employers are included in the CIO unit. 

Mr. Walsh: In the die sinkers’ unit, rather, they included 
more men who are not die sinkers than there are die sinkers. 
Mr. Lynch: In some cases that might be true. 

Hearing Officer Pearl: That is not the case here. 

Mr. Lynch: No. 

Hearing Officer Pearl: They are sinking men, die sinkers, 
the apprentices. 

67 Mr. Lynch: The craft men. 

Q. (By Mr. Cederquist) Do any of the grinders 
in the tool room work on any of the impression dies? A. 
Yes. 

Q. What is the nature of their work? A. They will 
grind, round a die to size to fit in the block, or grind the 
bumpers to dimensions necessary, to depths. 

Q. Is that precision work? A. Yes—yes, it is precision. 
Q. So they have to hold close tolerances? A. Yes, they 
do. 

Q. How close a tolerance? A. Well, same as we do, the 
plus or minus 3/1000ths of the depth. 

Q. In other words, the tool makers, or other employees, 
have to hold just as close tolerances as die makers? A. 
I would say yes in some instances. 

Q. Did you ever try to take in any of the tool makers 
into the die sinkers’ unit? A. No. 

Mr. Lynch: You mean at Mueller’s, Mr.— 

Mr. Cederquist: At Mueller’s, yes. 

Mr. Lynch: What is that last question? 

(Question read.) 

68 Q. Now, you testified earlier that the die sinkers 
were qualified to go hack in the tool room and do any 

other tool or tool-room work. Is that correct? A. That is 
right. 

Q. Does that ever happen at the Mueller Brass Company? 
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A. Yes, that happened there. They have done other work 
in times of depression. 

Hearing Officer Pearl: If I remember the question and 
answer which you are now trying to elicit, this additional 
information from the witness here was this: It dealt with 
the question of the die sinkers going out of their immediate 
department to use other machines in the tool room, and 
that was the answer given by the witness on direct exami¬ 
nation. It that correct, Mr. Porter, there are cases when 
you have to use machines in the die sinking department? 
A. Yes. 

Q. (By Mr. Cederquist) At any time in the operation of 
the tool room do any of the tool and die makers come down 
in the section where the die sinkers normally work to per¬ 
form any work down there? A. Occasionally. 

Q. What do they do down there, the tool makers ? A. 
Well, they will sometimes bring a die, printing die 
down there that is too large for them to handle on the 
machinery they have in the other end of the tool 
69 room, or some of our machinery might be standing 
idle that they could use to advantage. 

Q. Well, then the machinery in the die sinkers’ division 
is not used exclusively by the die sinkers? A. Not to that 
extent, no. 

Q. By the same token the machinery in the rest of the tool 
room is not exclusively for the use of tool and die makers, 
because you have testified that the die sinkers do go outside 
of their normal place of work to use other equipment in the 
toolroom. Is that right? A. That is right. 

Q. Now, you testified previously that the tool makers are 
not qualified to do any die sinking work. Is that right? 
A. That is right. 

Q. Now, you also testified that tool makers do certain 
work on the impression dies, particularly in circular diesf 
A. Not any die sinking work, not any sinking of impres¬ 
sions. 

Q. On circular dies you have testified that lathe opera- 
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tors finish it up entirely where they are capable of doing 
it? A. Well, yes, I did make that one exception. 

Hearing Officer Pearl: Bnt that wasn’t concerned with 
the sinking of the impression, was it? A. Yes, in the case 
of the round impression, the lathe hand is capable of sinking 
an impression that can be done upon a lathe. 

70 Hearing Officer Pearl: Well, it is not a question of 
whether he is capable, it is a question whether it is 

actually done in the— A. No, it is done on lathes. 

Hearing Officer Pearl: At Mueller Brass? A. Right. 
Hearing Officer Pearl: And is that a die that is used in 
forging? A. That is right. 

Q. (By Mr. Cederquist) Are these lathes in the tool room 
where the die sinkers are also employed? A. Yes, they 
are, but not in the part where the die sinkers are located. 
Mr. Lynch: Could I have that answer repeated. 

(Answer read.) 

Hearing Officer Pearl: What kind of a die does this lathe 
hand work on? A. Well, he would on either a hammer die 
or press die that has a circular impression in it that can 
be sunk in there on a lathe. 

Hearing Officer Pearl: Well, I mean what kind of a die 
block; refer to circular die block. A. Both. Both hammer 
dies and circular dies. 

Hearing Officer Pearl: He does that by machine? A. 
Yes. 

71 Q. (By Mr. Cederquist) Is there any equipment in 
the die sinkers’ division there that no other employees 

in the tool room use? A. Yes, I would say the oscillators. 

Q. What is an oscillator? A. Well, an oscillator is a 
machine that is—as the thing indicates, it oscillates a cir¬ 
cular form in a die to dimension set on the machine. 

Q. Now, on direct examination you testified that no other 
employees except die sinkers came into the die sinker de¬ 
partment there to do any work. 

Mr. Lynch: I object, Mr. Hearing Officer, he didn’t testify 
that. He testified that they did not come in there to sink— 
to work on sinking or forging dies, not to do any work. 
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Mr. Cederquist: I believe if you will read the testimony 
over— 

Mr. Lynch: Let’s read the other testimony. I objected 
to the question at the time, or the statement. 

Hearing Officer Pearl: Well, the record speaks for itself. 
I don’t know whether we will be able to find that portion 
of the testimony that Mr. Cederquist refers to. I don’t 
recall that answer, Mr. Cederquist. 

Mr. Cederquist: I made a note, that is why I am asking 
this question now, because I distinctly recall his— 
72 the witness answered on direct questioning was no, 
and he has just recently testified here that that other 
employees do come into the die sinking department to per¬ 
form certain work. 

Mr. Lynch: Well, I am objecting to the question, Mr. 
Hearing Officer, unless we check it up, because the question 
was asked by me, and the direct question was, “Do other 
employees in the tool room come into the die department to 
work on sinking of forging dies?” And his answer was, 
“No.” 

Hearing Officer Pearl: Well, do they come in the die sink- 
department for any other purposes? A. Yes. 

Hearing Officer Pearl: Well, do they come in the die 
sinking department for any other purposes? A. Yes. 

Hearing Officer Pearl: And what are those purposes? 
A. As I indicated before, they come in there to use ma¬ 
chinery that would do the job better, or they don’t have 
any large enough machines to use in the other end, prob¬ 
ably to mill, or work on a trimming die, not a forging die. 

Hearing Officer Pearl: Does that answer your question, 
Mr. Cederquist? 

Mr. Cederquist: I think it will. 

Q. (By Mr. Cederquist) Now, Mr. Porter, do the die sink¬ 
ers punch the same time clock as the other employees in the 
tool room? A. Yes. 

Q. Are they under the same supervision? A . Yes. 
Q. Let me rephrase that. Are all of the employees 
of the tool room including die sinkers under the same 
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supervision? A. The general foreman is the same. We 
have a separate foreman over us. 

Q. Who is the foreman, and I presume you mean fore¬ 
man for the die sinker group? A. Frank Wybrew. 

Q. Who is he responsible to? A. The general superin¬ 
tendent of the tool room, Mr. Brown. 

Q. And Mr. Brown then has supervision over the entire 
tool room including the die sinker group ? A. That is right. 

Hearing Officer Pearl: The general foreman and general 
superintendent are one and the same person? A. Yes. 

Q. Mr. Porter, do you recall at any time having made a 
statement that the bargaining committee of Lodge 218 was 
doing a good job? A. I think probably I said that maybe 
in the past. 

Q. What did you mean by that? A. Because I was one 
of the bargaining committee 

Mr. Walsh: May I have that question? 

(Question read.) 

Mr. Lynch: I don’t like to have confusion as to what the 
question was. Do you mean in the testimony here, 
74 outside of this room, what do you mean by the 
question? 

Mr. Cederquist: I meant— 

Mr. Lynch: In the testimony. 

Mr. Cederquist: —in my question that the bargaining 
committee of Lodge 218 had been doing a good job as a 
co mmi ttee for the union in their contractual relations with 
management. 

Mr. Lynch: Do you mean, had he testified that in the 
record? 

Hearing Officer Pearl: No, he is asking him. 

Mr. Lynch: That is perfectly all right. 

Hearing Officer Pearl: Directly whether he knows. A. Yes, 
I said that. 

Hearing Officer Pearl: Not that you said it, do you say 
that it did a good job, or do you say now it does a good job 
or has not done a good job. That is Mr. Cederquist’s ques- 
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tion. A. I think over the whole, it has done a fairly good 
job. 

Q. (By Mr. Cederquist) Further, Mr. Porter, you testified 
that there is no wall separating the die sinking department 
from the rest of the tool room. Is that correct ? A. That is 
right. 

Q. And there are times when there is interchange of work 
between the die sinkers and the tool room and die room 
employees? 

75 Mr. Lynch: No, pardon me, are you asking whether 
he testified that or asking him that? 

Mr. Cederquist: I am asking him directly. 

Mr. Lynch: That is different. A. If there is interchange 
of work ? 

Q. Yes. A. We have done work of tool due—we have done 
tool and die work, but there has been no tool makers ever 
performed die sinking work, if that is what you mean. 

Hearing Officer Pearl: "When have you done tool and die 
work? A. We have done it—when the depression was on, I 
would say around ’32 and ’3, when die sinkers work was 
rather low, we were given pattern makers work, and we 
w^ere given tool work and thinks like that to do in order to 
keep us employed. 

Hearing Officer Pearl: But not since that time? A. No, 
not since the depression, always been plenty of dies to 
keep us going. 

Mr. Cederquist: I think that is all I will ask the witness 
at this time. 

Hearing Officer Pearl: Mr. Walsh. 

Mr. Walsh: I have a couple of things I can— 

CROSS-EXAMINATION 

Q. (By Mr. Walsh) Now, Mr. Porter, don’t you go into 
details. You say it so happens that your group of 

76 die sinkers have their machines at one end of the 
tool room? A. Yes. 

Q. Now, the other skilled groups and machines are 
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grouped in a different place in the other parts of the tool 
room. Is that right? A. Yes. 

Q. Same sort of proposition exactly. They are grouped 
to work together with their own machines, are they not? 
A. I assume so. 

Q. Yes. And you have your foreman, Mr. Wybrew, I 
believe, and the others have their foreman and the various 
foremen of various groups, have they not? A. Yes. 

Q. For instance, we want to get the segregation. You 
said yours was the highest paid group. Well, designers 
are paid the same as you are, aren’t they? A. Yes. 

Q. And they have a separate room that they work in, do 
they not? A. Yes. 

Mr. Walsh: Now, those exhibits have confused me some¬ 
what. Have you, Mr. Lynch, introduced a request to the 
NLEB, prior to this current one, for a separate die sinkers’ 
unit? 

Mr. Lynch: You mean in this hearing here? 

77 Mr. Walsh: Have you put in evidence today your 
request to the NLRB for a die sinkers’ unit prior to 
this present request? 

Hearing Officer Pearl: No, he has not. 

Mr. Lynch: Not in the evidence. 

Mr. Walsh: You spoke of one two years ago. 

Mr. Lynch: That is right. 

Mr. Walsh: May we have those papers? 

Mr. Lynch: I can give you, I think, the petition. 

Hearing Officer Pearl: Well, can’t we stipulate, gentle¬ 
men, that. 

Mr. Lynch: Here is the original petition that was filed. 
It does not carry a case number on it. 

Hearing Officer Pearl: That die sinkers’ did file a petition 
in case number 7-R-2243. 

Mr. Lynch: That is the Board’s letter of refusal or dis¬ 
missal. 

Mr. Walsh: That is the one I speak of, yes. 

Hearing Officer Pearl: Yes. 
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Mr. Walsh: I don’t think I want to spend any time, I 
just want to look at it. 

Hearing Officer Pearl: Do you want to use it for evidence ? 
Mr. Walsh: Let me just ask the witness someth i ng. 

Q. (By Mr. Walsh) The first application that was 

78 ever made for a separate die sinkers’ group at 
Mueller Brass Company was in March of 1946. Is 

that right? A. That is the first formal request. 

Q. And it is the first time you ever worked for a separate 
die sinkers’ unit? A. Yes. 

Q. And that was a request which exactly parallels the 
present one, I believe, is the right? I didn’t want to go into 
a lot of time on it. 

Hearing Officer Pearl: I think the parties will stipulate. 
Mr. Walsh: Yes. 

Hearing Officer Pearl: The same asked in that case as is 
asked in this case. 

Mr. Walsh: And that was refused by letter that Mr. 
Lynch has handed me dated July 8th, 1946, from Mr. Bowen, 
Director, Detroit, because he simply says that there has 
been an investigation. The petition has been carefully 
investigated and considered, further proceedings do not 
seem warranted, and I am therefore refusing considering 
the investigation in this matter. 

Hearing Officer Pearl: No reason is given, is it, Mr. 
Lynch, in the letter? 

Mr. Lynch: Not in the letter. 

Hearing Officer Pearl: For dismission the petition? 

79 Mr. Lynch: Just that further proceedings do not 
seem warranted. 

Mr. Walsh: Yes, I was going to ask you, Mr. Pearl, is 
there material in your file that give basis for that action? 

Hearing Officer Pearl: Unfortunately, I cannot testify 
what is in my file. I will do this for you: I will, when I 
prepare my analysis for this record for the Board’s con¬ 
sideration, indicate the case was filed, and indicate the 
reason for dismissal, unless Mr. Lynch wants to. Mr. 


Lynch, do yon know, except what the letter says, do you 
have any further indication from the Board? 

Mr. Lynch: To the best of my knowledge, no, except verbal 
discussion on the case in the Board’s office, at which time 
I was informed— 

Mr. Walsh: I am not asking for that. I am asking for 
written orders. 

Mr. Lynch: Okay, unless you want to hear the balance 
of it. 

Hearing Officer Pearl: Off the record. 

(Discussion off the record.) 

Hearing Officer Pearl: On the record. 

Mr. Walsh: I think that is all. 

EXAMINATION 

Q. (By Hearing Officer Pearl) Mr. Porter, is there 
80 any interchange of personnel between a die s inkin g 
group and the balance of the tool room in the plant, 
Mueller Brass ? A. Not in regards to sinking dies. 

Q. That is what I am referring to. There are how many 
journeymen die sinkers in the unit you claim as appropriate 
and how many apprentices? A. Two. 

Q. And are your conditions of work any different than 
the balance of the tool room employees? A. Not as to hours 
or—No, no difference there. 

Q. Do you get any employee benefits different than the 
balance of the tool room employees? A. No. 

Q. Do you have a separate wash room? A. No. 

Q. Were the die sinkers in the plant at the time the com¬ 
pany recognized the machinists as a bargaining representa¬ 
tive of the employees in the tool room? A. Yes. 

Mr. Walsh: May I have the question, please? 

(Question read.) 

Q. You were in the plant at the time, in fact, you were 
the president of the first lodge of the IA of M of the plant. 

Hearing Officer Pearl: We will take a ten-minute recess. 
(Recess taken.) 

(By Hearing Officer Pearl) Has the Machinists at 
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all times represented all employees in the tool room in 
processing grievances arising in the tool room? A. Yes, 
since they were a recognized union. 

Q. And that has been the case to date? A. Yes. 

Q. As far as you know, how long have the employees of 
the die sinkers’ group in the plant been members of the 
Die Sinkers’ Conference? A. I believe in 1936. 

Mr. Walsh: All of the time? A. All of the time, they 
were employees of the die sinking unit at the time. There 
is some, been added, and they became members as soon as 
they joined the group, die sinkers. 

Q. You know that of your own personal knowledge? A. 
Yes. 

Q. And not withstanding the fact they did become mem¬ 
bers of the die sinking unit, they permit the Machinists to 
represent them for the purpose of collective bargaining 
on wages, hours of work, and working conditions and other 
conditions of employment? A. That is right. 

Q. To your knowledge, has the die sinkers’ group at 
Mueller Brass ever had a separate election to determine 
whether or not they wanted the die sinkers to repre- 
82 sent them? A. No, they haven’t. 

Q. For how long have the contracts between the 
company and the Machinists contained the provision with 
respect to dues deductions, if you know? A. Well, the— 
they are the terms of the contracts that had the mainten¬ 
ance of membership in, they had a voluntary dues deduction 
in there which they had to sign in order to have the dues 
deducted. 

Q. Did the die sinkers sign authorizations for dues de¬ 
ductions? A. To the best of my knowledge, they did not. 

Q. Have they ever signed dues deductions authorizations 
to date? A. No, I don’t believe so. 

Q. The die sinker group in the tool room desires, as I 
understand it, to be represented by the Die Sinkers’ Con¬ 
ference solely for the purpose of collective bargaining? 
A. Yes. 

*••••••••• 


REDIRECT EXAMINATION 
Q. (By Mr. Lynch) Mr. Porter, has there ever been 

83 any time during the history of collective bargaining 
by Local 218 when the die sinkers as a group did any 

negotiating for themselves? A. Yes, they did in 1940, they 
negotiated— 

Q. Would you explain that negotiation? A. They were 
unable to get a raise at that time through the bargaining 
agency, and they interviewed, through the grievance man, 
at that time we interviewed the foremen and were successful 
in negotiating a ten-cent increase for the die sinkers group 
at that time. 

Q. And was that ten-cent increase for the die sinkers alone 
over and above any increase that was granted to any other 
employees of the tool room? A. Yes. 

Q. It was only the die sinkers that got it— A. That is 
fright. 

Q. —and their apprentices. The apprentices get this too ? 
A. I don’t recall whether we had any apprentices in there 
at that time, but if we did, they would get it. 

Q. But no other tool room employees got that ten-cent in¬ 
crease? A. No, that was die sinkers alone. 

Q. And—strike that. In Intervener’s Petition No. 1, is 
there a provision for an escape period? 

Hearing Officer Pearl: Let the record show that Mr. 

84 Lynch has given the exhibit to the witness. A. I 
don’t believe there is in this particular agreement. 

Mr. Lynch: Will you stipulate that there was no escape 
period? 

Mr. Walsh: I think the facts are—you want to know, are 
these—we didn’t negotiate a new contract that year at all. 
There were some amendments made, and then it was allowed 
automatically to extend itself for another year. 

Mr. Lynch: With the provision for escape ? 

Mr. Walsh: I don’t think anybody put in the new escape 
clause for automatic extension. I don’t know whether under 
the law it would be automatically included or not. 

Mr. Lynch: But there was no escape clause provided in 
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the provision for maintenance of membership. 

Mr. Walsh: I am snre it was never expressly done. 

Mr. Lynch: That is all I wanted to get in. 

• •••*•*••* 

87 Q. (By Mr. Lynch) Mr. Poster, you stated that you 
were at various times a member of the bargaining 

committee of the I of M ? A. Yes. 

Q. Were the lathe men that you have been referring to 
at any time in negotiations with the company desig- 

88 nated or qualified as die sinkers? A. No. 

Q. They have always been strictly lathe hands ? A. 

Yes. 

Q. Does the die room foremen—I am speaking now of Mr. 
Wybrew—does he have jurisdiction over the lathe hands? 
A. No. He does supervise them when they are doing die 
sinking work on the lathes. 

Q. That is correct, but otherwise than that their super¬ 
vision is under another foreman in the tool room? A. Yes. 

Q. Now, under cross-examination you stated that Mr. 
Wybrew was responsible to Mr. Brown, the gene-ral super¬ 
intendent of the tool room? A. Yes. 

Q. Would you, by any chance—or strike that question. 
Do you know who the general superintendent of the plant 
is? A. Yes. 

Q. Would you give us his name? A. Mr. Parkins. 

Q. And do you know if Mr. Brown is responsible to Mr. 
Parkins? A. I believe so, I think he is the next— 

Q. And does Mr. Parkins have responsibility or juris¬ 
diction over the unit that is represented by the CIO ? 

89 A. Yes, he does. 


92 Q. (By Mr. Lynch) By the way, Mr. Porter, you 
testified on examination by the Hearing Officer that 
the employes of the die sinkers’ unit do not have any dif¬ 
ferent working hours than the balance of the employees in 
the tool room. It that correct? A. Yes. 

Q. Now, tell me to the best of your knowledge do the 
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employees of the IA of M unit have any different working 
hours than the employees of the unit as represented by the 
CIO! A. No, they are the same. 

93 Q. Do the employees of the IA of M unit have any 
different employee benefits, and in speaking of em¬ 
ployee benefits, I am talking about vacations, night-shift 
differential, overtime premium pay, than the employees as 
represented by the CIO ? A. No, they are all the same to the 
best of my knowledge. 

100 RE-CROSS-EXAMINATION 

Q. (By Mr. Cederquist) Mr. Porter, you testified 
under direct testimony that in 1940 the die sinkers negoti¬ 
ated a ten-cent raise for the die sinkers. Is that your com¬ 
mittee from the die sinkers that negotiated that raise? A. 
That is right. 

Q. Did the company recognize this committee as a bona- 
fide committee of the die sinkers? A. No, they dealt with 
them and granted their demand, although I wouldn’t say it 
was a committee, it was a 'representative, Prank Wybrew 
was the representative at that time who negotiated it, who 
is our present foreman. 

Q. Was he a member of the Die Sinkers at that time? A. 
He was and still is an honorary member. 

Q. Is he a member of the IA of M? A. No, I don’t think 
so. 

Hearing Officer Pearl: If I recall, Mr. Porter’s testimony, 
he said it was taken up as a grievance. I assume it was 
taken up th-rough the normal grievance committee under 
the contract. 

Mr. Lynch: No, he didn’t. This was a direct negotiation 
of the die room unit. 

Q. (By Mr. Cederquist) Did the die sinkers ever request 
the bargaining committee of 218 to intercede for the die 
sinkers in negotiating any wage increases or addi- 

101 tional wage rates for the die sinkers? A. Well, I 
don’t—no, I don’t believe they did. I am not sure 
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about that. I only—I would say they must have at that 
time because of the fact that they took this up themselves, 
thei*r own committee took it to the—to the foremen, who 
took—took the demand to the management and it was 
granted. 

Mr. Walsh: I think we should keep away from “they” and 
use names. We are getting into a mess of hearsay. 

Hearing Officer Pearl: Wasn’t that processed as a griev¬ 
ance? A. No. 

Hearing Officer Pearl: Did you file a grievance form? 
A. No, our representative— 

Mr. Walsh: What is the name? A. Frank Wvbrew who 
was our representative interviewed the foreman of the tool 
room, Mr. Brown, who communicated our demands to the 
management, and they conceded them as a separate and 
distinct raise for the die sinkers. No one else was brought 
into it. 

Q. (By Mr. Cederquist) Wasn’t that handled as a griev¬ 
ance then? A. No, it wasn’t. 

Hearing Officer Pearl: Well, I think the record speaks 
for itself. 

102 Q. Did the company give the committee from the 
die sinkers anything in writing to the effect that the 
ten-cent increase was granted? A. No. 

Q. Is that just a verbal understanding? A. That is all, 
it was included in our next pay, the rate was in there. 


103 Q. (By Mr. Cederquist) Under the contractual re¬ 
lations between the company and the IA of M, does 
any individual have the right to make a request to the com¬ 
pany? 

M-r. Lynch: Mr. Hearing Officer, I will object to that 
for a minute, I think the Intervener’s Exhibit 1 and Peti¬ 
tioner’s Exhibit No. 8 would answer that particular ques¬ 
tion and speak for themselves. I just would like time to 
check it if you don’t mind before he answers the question. 

Hearing Officer Pearl: I will save yon the trouble of- 
checking, I will overrule the objection to the question. 



Q. (By Mr. Cederquist) Will the witness answer the 
question? A. What was the question again? 

Hea-ring Officer Pearl: Will you read the question back ? 

(Question read.) 

Q. (By Mr. Cederquist) Or file a separate grievance? A. 
Yes, I believe they do as individuals. 

Q. Was a request then for the increase made as an indi¬ 
vidual or group of individuals? A. It was made for the 
group. 

Hearing Officer Pearl: That is the 1940 increase ? A. Yes. 


104 RE-CROSS-EXAMINATION 

Q. (By Mr. Walsh) Now, at this time isn’t it a fact 
that Mr. Wybrew was steward of the IA of M, 1940 ? A. He 
was grievance man, I believe, at that time, although I don’t 
know if he was officially the grievance man. 

105 Q. All right, he was the grievance man for the IA 
of M? A. I wouldn’t state so— 

Q. You don’t know? A. No. 

Q. You don’t know that the die sinkers group, like a good 
many other groups, had their own grievance man in the 
IA of M, did they not? A. That is right. 

Q. Sir? A. Probably was. 

Q. And as grievance man, Prank Wybrew went to the 
company, to Art Brown, and asked for a ten-cent increase 
for his group, did he not? A. That is right. 

Q. Okay. Now, let’s have this other thing you talked 
about there—where the company itself, you said, had dealt 
during the days the IA of M represented this Unit A, the 
company itself dealt with representatives of the Die Sinkers 
International? A. That is right. 

Q. Who are they? A. Mr. Joe Mino-r. 

Q. Joe Minor, when did he—A. I can’t remember the 
year. 

Q. What did he negotiate? A. He negotiated in 

106 our—one of our contract periods. He was in on two 
or three meetings and spoke and negotiated with the 

management on behalf of the die sinkers. 
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Q. And he stayed until the contract was made, I suppose, 
did he ? A. No, he was only there one or two times and left. 

Q. What conclusions was left when he was here ? A. Well, 
that, that I wouldn’t know. 

Q. No. As a matter of courtesy he was allowed to come 
in on a couple of occasions that the IA of M committee was 
negotiating with the management? 

M-r. Lynch: I object, Mr. Hearing Officer, to him putting 
words into his mouth. 

Mr. Walsh: This is cross-examination. 

Hearing Officer Pearl: This is cross-examination, Mr. 
Lynch. 

Mr. Lynch: The fact does remain I think Mr. Walsh should 
get the facts of the case at that time Mr. J. G. Minor was 
International representative of the International Associa¬ 
tion of Machinists— 

Hearing Officer Pearl: Well— 

Mr. Lynch:—as well as being president of the National 
Die Sinkers’ Conference, and he had a perfect right to sit 
in on negotiations. 

Mr. Walsh: Well, now at the time—what was that 
107 last statement? 

(Last statement of Mr. Lynch read by the reporter.) 

Q. (By Mr. Walsh) You say he represented the IA of M? 

Mr. Lynch: He was International representative of the 
IA of M, and president of the National Die Sinkers’ Confer¬ 
ence at the time he sat in on those meetings. 

Hearing Officer Pearl: When were those meetings ? 

Mr. Lynch: We couldn’t give you exact dates. They were 
prior to the time the local lodges of the IA of M disaffiliated 
there from the National Die Sinke-rs’, but he came in at the 
time when the question of the die sinkers was sufficiently 
brought up, and that was the only time he came in. 

Mr. Walsh: Well, if I understand you right, Mr. Lynch, 
Mr. Minor was here and joined in these negotiations, he 
was an accredited officer of the IA of M. 

Mr. Lynch: That is correct, that is correct. 
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111 RE-CROSS-EXAMINATION 

Q. (By Mr. Cederquist) Mr. Porter, were there any 
other of the die sinkers that are in the present group as 
officers of Lodge 218, to your knowledge? A. Yes. 

Q. Do you know how many of them were—held any office 
at any time ? A. No, I don’t know how many. I know there 
has been three or four of them taken active part as 

112 officers, a couple of them have been treasurers and 
other officers in the union—took a real active part in 

it. 

Q. Besides yourself do you know whether Arthur De- 
Ronde ever served the local in any official capacity? A. 
Yes, I know he has. 

Q. Was he ever vice president? A. Yes. 

Q. Was he ever treasurer? A. Yes. 

Q. Was he ever conductor or trustee? A. Yes, I believe 
he was. 

Mr. Lynch: Mr. Hearing Officer, if it will help out, we will 
stipulate that these men participated and acted in an official 
capacity for Local 218 during the time Local 218 was bar¬ 
gaining agent. 

Hearing Officer Pearl: All right with you, Mr. Cederquist? 
Mr. Cederquist: No, I want to bring out some additional 
information here. 

Mr. Lynch: Well, I will have to object then because I think 
it is irrelevant to the hearing. 

Q. (By Mt. Cederquist) Do you know whether Mr. De- 
Ronde— 

Mr. Lynch: I have an objection. 

Hearing Officer Pearl: Just a minute. Are you going to 
continue this line of questioning? 

113 Mr. Cederquist: Yes, for a little bit. 

Hearing Officer Pearl: I will sustain the objection. 
Mr. Cederquist: Okay. 

Q. (By Mr. Cederquist) Now, Mr. Porter, you testified 
there were at least three or four who served as officers of 
Local 218? 

Mr. Lynch: I again object. 
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Q. (By Mr. Cederquist) Did you want to revise your esti¬ 
mate on that? A. Do I have to answer? 

Mr. Lynch: I will object. 

Hearing Officer Pearl: Yes, the question is do you want to 
revise your estimation on the number of persons? A. I 
would say that would be a conservative estimate, there is 
probably more than that. 

Q. All -right. Now, Mr. Porter, was the grievance pro¬ 
cedure in the contracts between the IA of M and company 
available to the die sinkers at all times ? A. Yes. 

Q. Did they avail themselves of the grievance procedure 
at any time? A. I think so, on some occasions. 

Mr. Cederquist: That is all I have right now. 


115 DIRECT EXAMINATION 

Hearing Officer Pearl: Your full name? A. Wil¬ 
liam Albert Willey, 1434 Howard St-reet. 

Hearing Officer Pearl: Howard? A. Yes. 

Hearing Officer Pearl: And Willey is spelled W-I-L-L—A. 
—E-Y. 

Hearing Officer Pearl: All right. 

116 Q. (By Mr. Cederquist) Mr. Willey, where are you 
employed? A. Mueller Brass Company. 

Q. And what division or department of the Mueller Brass 
Company are you employed? A. Tool room. 

Q. How long have you been employed by Mueller Brass 
Company in that capacity? A. Twenty years next month. 

Hearing Officer Pearl: I am sorry, you said tool room, 
didn’t say what classification. What is your classification ? 
A. Tool lathe operator. 

Hearing Officer Pearl: I am sorry. 

Q. (By Mr. Cederquist) Are you a member of the IA of 
M ? A. I am. 

Q. How long have you been a member of the IA of M? 
A. Approximately twelve years. 

Q. Have you ever held any office in the IA of M? A. I 
have. 




99 


Q. Could you name any office that you held? A. I was 
president of—president of 218. 

Q. For how long a period? A. Three full years and prob¬ 
ably half of another year. 

Q. During the time that you were president of Local 218, 
did you try to represent the die sinkers who were 

117 employed by Mueller Brass? A. I did. 

Q. Were you ever on the bargaining committee of 
the IA of M ? A. I was. 

Q. W'ere there any other members of the 218 who were die 
sinkers who were on the committee? A. Yes, there was. 

Q. Do you know how many of them were on the com¬ 
mittee ? A. At one time I believe only one. 

Q. During your twelve years as a member of the IA of M, 
during that period were there currently either one year or 
another any members of the die sinkers on the committee ? 
A. I didn’t get your question, sir. 

Q. During the twelve years that you mentioned as being a 
member of the IA of M, were there any members of the die 
sinkers group at various times during that twelve-year 
period on the bargaining committee of the IA of M ? A. Yes. 

Q. Were there any years that they didn’t have a represent¬ 
ative on the committee; that is, the die sinkers? A. Yes. 

Q. How many years did they not have any representative 
on the committee? A. Well, that would be a guess, 

118 anything I would say on that, because I haven’t kept 
a record of it. 

Q. You stated you are employed in the tool room? A. 
That is right. 

Q. Mueller Brass. What is the nature of your work in 
the tool room? A. It is a rather diversified class of work 
there. I get a considerable amount of forging dies to work 
upon such as parts, rings, inserts, knockout, all parts of 
forging dies and die impressions. 

Q. How much work do you do on these forging dies? A. 
You mean specifically forging dies or parts thereto? 

Q. Forging dies and parts thereof. 

Hearing Officer Pearl: Well, let’s take them up one at a 
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time. A. On forging dies, I would say at the present time 
probably forty per cent of my time. 

Q. How much time is spent on parts of forging dies! A. 
Probably fifty per cent of my time on forging die parts. 

Q. You mentioned rings and other parts. Can you de¬ 
scribe what they are used for on the dies? A. Rings are a 
lump of steel, if you can call it that, are machined to put on 
the forging die when it is held in place during the actual 
forging of the brass. 

Q. Do any other employees in the tool room besides the die 
sinkers work on any parts of forging dies or im- 

119 pression dies? A. They do. 

Q. What is the nature of the work performed by 
these employees? A. Probably out of the fourteen lathe 
men, all of them lathe operators, all of them have parts of 
dies or dies to work upon. The percentages are rather hard 
to estimate because they are given jobs as they come along. 
There is no one specializing in any particular class of that 
work. However, we can say that there is probably enough 
of the lathe operators that work, approximately, ninety per 
cent of that time on forging dies. 

Q. Doing what kind of work? A. Again it is diversified. 
If it is circular impressions, they are doing that; if there 
are no circular impressions, they are blanking dies. I 
mean take dies on rough steel, blanking them, preparing 
them for the die sinkers. 

Q. WRat do you mean by blanking them or preparing 
them for the die sinkers? A. The steel, as we receive it, 
is in a forged block, and it is given to the lathe operators 
to turn the OD, turn spikes, face the length, and then sub¬ 
mit it to the die sinkers for their operation. 

Q. Do you class that as precision work? A. No, not in 
that particular class. 

120 Q. Do you have to hold any close tolerance? A. 
Not on blank dies. 

Q. Do you have to hold any close tolerance on any parts 
of dies that tool makers or you yourself work on? A. Yes, 
we do. We have considerable circular impressions in forg- 
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ing dies that are held to identical tolerances as the die 
sinkers are held to. 

Q. What other work is performed by employees of the 
tool room who are not die sinkers besides what you have 
already described? A. Well, our tool and die makers, 
classed as bench men, make several irregular-shaped types 
for purpose of typing irregular impressions and forging 
dies. They are milled, filed, shaped to the blueprint with 
the same tolerances which are generally plus or minus 
3/1000ths or less, knockout plates which hold the knockouts, 
and occasionally the knockouts are actually part of the die 
impression. There are inserts, lower and upper block in¬ 
serts, which have to be laid out, drilled and milled for hold¬ 
ing the insert plates. 

Q. Who does this layout and insert work you are talking 
about? A. The tool and die makers. 

Q. Are these parts, the part of forging dies worked on 
by the die sinkers also? A. They are. They are 
121 completion of the forging dies, they are not part of 
the forging dies, they are part of the assembly of the 
forging die. 

Q. Do any of the lathe operators work for the die sinkers’ 
foreman at any time? A. Yes. 

Q. How many? A. There are three that are continuously 
under the supervision of the die sinkers’ foreman. 

Q. What is the nature of their work? A. To perform any 
nature of die work that may come through insofar as they 
are able to handle it. I mean by that volume. 

Hearing Officer Pearl: You are referring to die forging 
again? A. Right. 

Q. You heard the previous witness testify to negotiation 
of a wage increase for the die sinkers along about 1940, 
did you not? A. I did. 

Q. Do you know anything about the negotiating that was 
done for that increase? A. I was very closely connected 
with our president at that time who is now assistant super¬ 
intendent of the tool room, and he was very perturbed by the 
fact that the die sinkers did not consult the union or request 
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them to negotiate an increase, and threatened to resign 
his office over the deal. 

122 Hearing Officer Pearl: You are referring to Mr. 
Wybrew? A. No, Mr. Camehan. 

Q. Did the die sinkers ever make a request to the Ma¬ 
chinists 218 to assist them in getting any benefits for the 
die sinkers? A. They have. 

Q. How was this done? 

Mr. Lynch: Again, Mr. Hearing Officer, we will stipulate 
that the I of M has conducted bargaining, handled griev¬ 
ance procedures, for the die sinkers, up to and including 
the present time, but I still think that the question is— 
or line of questioning is irrelevant due to the Section 9-B-2 
of the National—the Labor Management Act of 1947. 

Mr. Walsh: We don’t agree with you. 

Hearing Officer Pearl: The objection is overruled. Will 
you stipulate in accordance with the stipulation proposed 
by Mr. Lynch, or do you desire to prove your case? 

Mr. Cederquist: I will agree to the stipulation, but I 
want to bring out something additional. 

Q. (By Mr. Cederquist) Do you, Mr. Willey, recall any 
occasion where the die sinkers came to Lodge 218 and 
asked for the sole support of Lodge 218? A. Yes, I do. 

Q. What was the result of the action of Local 218? A. 
Yes, I do. 

123 Q. What was the result of the action of Local 218? 
Hearing Officer Pearl: Fix the time, please. A. The 

time? 

Q. About when was the time of that? A. It was about 
two years ago in July coming. 

Q. Would that bring it in July of 1946? A. That is right. 

Mr. Lynch: Ten years or two years? A. Two years, 
1946. 

Q. What was the action of the local lodge on that request ? 
A. The local voted unanimously at our regular meeting to 
give the die sinkers full support, physically or economically, 
that they needed in obtaining the increase that they were 
requesting. 
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Q. You tell us you were president of the local, and you 
were president for approximately three years and one-half. 
Is that correct. A. That is correct. 

Q. During that time did you always try to represent the 
die sinkers as well as the other groups under the IA of M 
recognition? A. Yes, I did. 

Hearing Officer Pearl: Mr. Cederquist and the company 
as well have a right to present their theory as to why this 
craft unit should not be severed by the unit now 

124 representing the IA of M. You understand, Mr. 
Lynch? 

Mr. Lynch: I don’t understand it, but if they have the 
right, they have the right. 

Q. (By Mr. Cederquist) Mr. Willey, you heard Mr. Por¬ 
ter, the previous witness, testify that they tried to negotiate 
for themselves. Did the die sinkers at any time request 
the IA of M to negotiate for them for this ten-cent increase ? 
A. In 1940? 

Q. Yes. A. According to the statement I made before our 
president said they did not consult him on an increase. 

Q. Do you know any reason why the die sinkers did not 
make their request to the union? A. I don’t know of any 
reason. 

Mr. Cederquist: Intervener wishes to offer Intervener’s 
Exhibit No. 2 and have it marked for identification. 

(Thereupon the document above referred to was marked 
for identification as Intervener’s Exhibit 2.) 

Hearing Officer Pearl: I presume you want it shown to 
the witness for identification. 

Q. (By Mr. Cederquist) What is that, Mr. Willey? A. 
This is an agreement between the Mueller Brass Company 
and employees represented by the International Associa¬ 
tion of Machinists, Local No. 218. 

125 Hearing Officer Pearl: What date? A. 1947. 
Hearing Officer Pearl: Month and day? A. April 

the 6th, 1945, and amended March 27, 1946, August 15, 
1946, and June the 9th, 1947. 
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Hearing Officer Pearl: And what is the expiration date 
of that ? A. Midnight of April 17th, 1948. 

Mr. Cederquist: Will you pass it around to the— 

Hearing Officer Pearl: Any objection to this exhibit? 

Mr. Walsh: Company has no objection. 

Hearing Officer Pearl: Mr. Lynch? 

Mr. Lynch: I have no objection. 

Hearing Officer Pearl: There being no objection, Inter¬ 
vener’s Exhibit 2 will be received in evidence. 

(The document heretofore marked Intervener’s Exhibit 
2 for identification was received in evidence.) 

Hearing Officer Pearl: Is that the contract which you 
claim bars this proceeding? 

Mr. Cederquist: That is right, that is the current con¬ 
tract. 


126 Q. (By Mr. Cederquist) Well, is there any refer¬ 
ence there under recognition to dies sinkers? A. 
Yes, there is. 

Q. How is it referred to? A. Unit A, “This unit shall 
be composed of and limited to the employees, exclusive of 
those hereinafter specified as part of the management, in 
the following occupational groups: Including die sinkers.” 

Q. The die sinker then is an occupational group? A. 
That is right. 


130 Q. (By Mr. Cederquist) Mr. Willey, were you ever 
approached by the die sinkers to join the die sinkers’ 

union? A. I was approached by one die sinker. 

Q. How long ago? A. Probably four or five years ago. 
Q. Do you know of any other employees outside of the 
die sinkers who were ever approached? A. Yes, we had 
one employee that did belong, filled a card in the Die Sink¬ 
ers’ Conference. 

Q. Was he considered a die sinker? A. No, he 

131 was not, he was a trim die maker. 

Mr. Walsh: What? A. Trimming die maker. 




105 


Q. What do you mean by trimming die maker? A. A 
trimming die is one part of the trade that is used in the 
completion of finished forging to trim flash from the forg¬ 
ing that is left by the forging presses, surplus stock, you 
might call it. 

Q. Do the die sinkers ever work on these trimming dies? 
A. Not to my knowledge, only in slack periods when forg¬ 
ing dies is at a premium. In other words, out of work, the 
supervision does give them trim dies rather than to lay them 
off. 

Q. As a general rule the die sinkers do not work on trim¬ 
ming dies? A. No. 


CROSS-EXAMINATION 

Q. (By Mr. Lynch) Mr. Willey, you testified that you did 
considerable work on the impressions of forging dies? A. 
yes. 

Q. And you also testified that you have been presi- 
132 dent of the Machinists local? A. Yes. 

Q. As president or in any other capacity, have you 
acted on the bargaining committee of the Machinists— 
A. Yes. 

Q. —with the company. Have you or any of the fourteen 
lathe hands that you referred to in your testimony ever at 
any time been classified by either the Machinists or by the 
company as a die sinker? A. No. 

Q. Do you feel that you are qualified to be classified as 
a die sinker? A. No. 

Q. You testified, Mr. Willey, that you have direct knowl¬ 
edge that others besides yourself had been approached to 
join the Die Sinkers’ Conference, and that you had direct 
knowledge that a trim die maker belonged and carried a 
book? A. At one time. 

Q. Would you give us that man’s name? A. Otto Thrun. 

Q. Is it not a fact, Mr. Willey, that at the time that Mr. 
Thrun belonged to the Die Sinkers’ Conference that he 
was actually working at die sinking, learning the die sink- 
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ing, and lie was not at that time classified as a trim maker? 
A. He had gone to the die sinkers on their work and joined, 
but he carried a card for several months after retiring 
133 from that group. 

Mr. Walsh: Will you read that answer again, 

please. 

(Answ r er read.) 

Q. Mr. Willey, as a member of the IA of M and as a 
president of the organization, would you be qualified to be 
able to state whether a man—whether or not a man who 
had joined the Machinists, and has left the trade, is per¬ 
mitted to continue to carry his card in the Machinists 
organization? A. Providing he pays dues, he is. 

Q. He is permitted to retain his membership even though 
he isn’t working at the trade provided he pays dues? A. 
Yes. 

Mr. Lynch: That is all. 


136 DIRECT EXAMINATION 

Hearing Officer Pearl: Your full name, Mr. Young? 
A. Lester E. Young. 

Q. (By Mr. Cederquist) Mr. Young, where are you em¬ 
ployed? A. Mueller Brass. 

Q. How long have you been employed by Mueller Brass? 
A. Since 1940. 

Q. Are you a member of the I of M? A. Yes. 

Q. How long have you been a member of the I of M ? A. 
Since lacking three months of my hiring. 

Q. Do you recall the exact date you started employment 
with the Mueller Brass Company? A. June of 1940. 

137 Q. You heard previous witnesses testify about a 
wage increase negotiation on the part of die sinkers 

of ten cents in 1940. Were you in the employ of the com¬ 
pany at that time? A. I don’t recall. 

Q. Were you ever on the bargaining committee of the 
TAM ? A. Yes. 
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Q. When were you on the bargaining committee? A. 
1944, I believe. 

Q. Is that the only year you were on the bargaining com¬ 
mittee? A. I am on the bargaining committee at the 
present. 

Q. During your term of office in the bargaining commit¬ 
tee, did the die sinkers ever come to you with any special 
request for the die sinkers ? A. As an individual or as a— 

Mr. Lynch: I think you should answer the question. A. 
Repeat the question, please? 

Q. During your term of office on the bargaining commit¬ 
tee of the I of M, did the die sinkers, either as individuals 
or as a group, make any requests to you for any concessions 
in contract terms or any other concessions? Or any re¬ 
quests— A. No. 

Q. —special requests for the die sinkers? A. No. 

Hearing Officer Pearl: I think what Mr. Cederquist 
138 means, by you for the committee. A. That is the 
point I want to clear. 

Hearing Officer Pearl: All right. 

Q. Maybe I didn’t make myself clear, but that is what I 
intended. Die the die sinkers ask you or any members of 
the committee, at the time you were on the committee, to 
make any special request for the die sinkers for a wage 
increase or working conditions, or anything like that? A. 
Yes. 

Q. When? 

Mr. Lynch: I didn’t hear that question. Can I hear it 
over? 

Hearing Officer Pearl: He clarified his question. The 
answer was “Yes.” Do you want that question read back? 

Mr. Lynch: I would like to hear it. There must be a 
change in testimony there. 

(Question read.) 

Q. (By Mr. Cederquist) What requests did they make? 
A. I think I misunderstood the question in one respect. I 
cannot qualify myself as to whether I was on the bargain- 
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ing committee at the time or not, but the die sinkers asked 
the bargaining committee— 

Mr. Lynch: I object to his hearsay if he can’t qnalifv as 
knowing it to be a fact. 

Hearing Officer Pearl: If yon are objecting, I will 

139 overrule the objection. Take the answer. A. They 
asked for the full support of Local 218 in regard 

to supporting their demands from the company as to the 
ratio of die sinkers apprentices. 

Q. What action did 218 take on this request for ratio of 
apprentices? A. They replied they would give them full 
support. 

Hearing Officer Pearl: When was that? 

Mr. Walsh: ’44, he said. 

Mr. Lynch: No. 

A. No, it wasn’t. If it is during my—I believe it was 
prior to my inauguration as a bargaining committee mem¬ 
ber. 

Q. Where did you learn of this request ? A. At the regu¬ 
lar meeting of the I of M. 

Mr. Lynch: Could we have a time on it, Mr. Hearing 
Officer, on this request. Was it—he said prior to his inau¬ 
guration. Was it his inauguration in 1944 or his present 
inauguration onto the committee? 

Hearing Officer Pearl: Are you referring to your 1944 
membership on the bargaining committee? A. No, present. 

Hearing Officer Pearl: You are now a member of the bar¬ 
gaining committee? A. Yes. 

Mr. Cederquist: That is all I have from this witness. 

140 CROSS EXAMINATION 

Q. (By Mr. Lynch) Mr. Young, you made reference 
here to a request on the part of the die sinkers for support 
on the ratio of apprentices. Wliat was the support that 
they asked for, what did they want? A. They asked the 
committee to withhold any action as to the placing of die 
sinking apprentices until such time as their alleged dispute 
over the ratio was settled. 


Q. What ratio did they want, what radio of apprentices 
did they want what they were asking your support on? 
A. Ten to one ratio. 

Q. And what ratio, if there has been agreement made, 
what ratio— A. Presently? 

Q. —is there at present for the die sinkers? A. Five to 
one. 

Mr. Lynch: That is all I have, Mr. Hearing Officer. 

Mr. Walsh: No questions. 

Mr. Cederquist: I want to get clarification to the answer 
made, five to one: Do you mean five apprentices to one 
.■journeyman? 

Hearing Officer Pearl: I think he meant one to five and 
one to ten rather than ten to one and five to one. 

Mr. Cederquist: I wanted to clarify that for the record. 
That is all I have. 


144 CHARLES L. KRONNER 

called as a witness by and on behalf of the Company, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT EXAMINATION 

Q. (By Mr. Walsh) Mr. Kronner, what is your position 
with the company? A. Personnel manager, personnel 
manager. 

Q. And have you been with the company how long. A. 
Since April 1,1941. 

Q. And I wish you would first, for the record, give a gen¬ 
eral description of Mueller Brass Company business and 
products? A. We have an unusual setup there in that 
ordinarily when you refer to a brass metal you associate 
with it the idea of mill products division consisting of a 
casting shop, rod and tube mill only. We go further than 
that. In addition to the mills’ products division, we 

145 have a screw machine products division consisting 
of a brass shop, automatic screw machine depart- 
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ment, where these parts are machined. We develop that 
further and get into the brass forge industry also. 

Likewise, we have a sand foundry, refrigeration parts 
as well, tube bending department and so forth. 

Q. Then among the products you haven’t mentioned 
there, I believe refrigeration and streamline are two prin¬ 
cipal products, aren’t they? A. Streamline is right. I 
believe I mentioned— 

Q. Did you mention refrigeration? 

Hearing Officer Pearl: What is streamline? A. (By Mr. 
Walsh) Yes, what is streamline products, what does that 
include? A. Plumbing supplies principally. 

Q. And that would be tubing and fittings and perhaps 
some valves? A. Yes, sir. 

Q. Now, so that you say this company is rather unique in 
combining in one plant all of those different departments? 
A. That is correct. 

Q. Making all of those different products. In fact, in 
the brass industry, I believe, there is only one other main 
company that has anything like the same— A. I un¬ 
derstand that Scoville Manufacturing Company lo- 
146 cated in Waterbury, Connecticut, somewhat paral¬ 
lels our operation. 

Q. But usually the other companies have only one or 
two of these departments under one roof? A. Correct. 

Q. Now, then, as to the working forces at Mueller Brass, 
there are, of course, the general production forces repre¬ 
sented as already been stated by the TJAW-CIO? A. That 
is correct. 

Q. And that is called and has been designated by the 
NLRB as Unit B of our plant? A. That is right. 

Q. About how many in that department, in that produc¬ 
tion work? A. Approximately twenty-six hundred. 

Q. And that twenty-six hundred is represented by that 
unit? A. That is correct. 

Q. Now then, we have the Unit A, so-called, which is 
represented by the machinists unit? A. That is right. 

Q. And from an overall standpoint, will you describe 
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that. That is not a production department. Now, tell us 
what it is? A. That is correct, it is more of a service de¬ 
partment. It consists in the first instance of the machine 
shop. They have a large number of classifications there, 
particularly machinists, machine repairmen and 

147 millwrights working out of that department. Mainly 
they are located in the tool room, and that tool room, 

usually in addition to this group, you have a tool room, and 
in that particular department you have several classifica¬ 
tions, I believe already mentioned, such as die sinkers, pat¬ 
tern makers, tool and die makers, shapers, planers, grind¬ 
ers, and so forth, consisting as I recall—as I recall one 
hundred and fifty-one people in that department. 

Q. First, how many approximately are in the entire 
service department represented by the IAM? A. All to¬ 
gether they have a total of three hundred and fifty-one. 

Q. I thought the figure— 

Hearing Officer Pearl: Three hundred and seventy-one 
was given before. 

Q. Well, it is something over three hundred and fifty, 
anyway. I don’t care about the exact figures. A. Three 
hundred and seventy-one, my mistake. 

Q. And you were saying that those three hundred and 
seventy-one are service departments; that is, they rendered 
various kinds of services for the production in the plant? 
A. That is right. 

Q. And that this—out of that three hundred and seventy- 
one, there are about one hundred and fifty out in the 

148 tool room, are there ? A. Yes, one hundred and forty- 
nine. 

Q. One forty-nine. And what the tool room really makes 
is new tools, dies, jigs and so on for the production depart¬ 
ment? A. Right. 

Q. And as opposed to that, the rest of the skilled unit 
of Unit A consists of what principal departments, main¬ 
tenance— A. That is right, machine shop department con¬ 
sisting of eighty-five people, the brass shop department, 
where we have grinders and machine repairmen, automatic 
department where you have some machine repairmen. 
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Hearing Officer Pearl: Automatic. A. That is correct. 
Then in addition to that you have a tool and die designing 
department that largely represents the group other than 
these departmental millwrights which -were located in all 
departments. 

Q. Well, then this Unit A that you described as a service 
unit, it services all the rest of the plant and also makes 
tools, dies and jigs? A. And fixtures, that is right. 

Q. Now, then getting down to the tool room. You, of 
course, have not had any very close connection with the 
activities in the tool room, never been a practical man in 
those departments, so I leave the description of that to Mr. 
Brown. Now will you tell us something of the bar- 

149 gaining history in this plant. I don’t want to get into 
too much detail, generally, we started making written 

contracts with unions representing employees about how 
long ago? A. Well, as previously stated first services of 
the company started in 1941. Prior to that I believe they 
go back to 1937 wfith the IAM, and from 1937 up to the time 
of the UAW-CIO was certified, the federal union represented 
the production workers. I think in approximately 1942 
the UAW-CIO was certified as the bargaining agent for the 
production workers. 

Mr. Walsh: I would like to introduce at this time what¬ 
ever certifications there are of the units in the plant. 

Hearing Officer Pearl: Well, let’s merely refer to the— 
do you want to introduce all the certifications, copies of 
all the certifications? 

Mr. Walsh: That is my thought. There isn’t much, two 
of them. 

Hearing Officer Pearl: All right. 

Mr. Walsh: Will you mark it, please, Mr. Reporter? 

(Thereupon the document above referred to was marked 
for identification as Company’s Exhibit 2.) 

Hearing Officer Pearl: Is this Company’s Exhibit 2? 

Mr. Walsh: Company’s Exhibit 2, right, and we could 
perhaps condense it in the record. But principally 

150 it is a certification of the UAW-CIO as representing 
the production and maintenance employees, and then 
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it goes on to specify, including a number of classifications, 
but excluding foremen, gang leaders, supervisory employ¬ 
ees, clerks, office employees, Unit A represented by the 
IAM. 

Hearing Officer Pearl: What is the date of the certifica¬ 
tion? 

Mr. Walsh: That was dated April 2, 1942. I think that 
is all we need on that. 

153 Q. (By Mr. Walsh) Now, getting back, Mr. Kron- 
ner, we were discussing first the general makeup of 

the plant, and then we worked on from that to the produc¬ 
tion unit, and from that to the IAM unit of skilled employ¬ 
ees, and then we worked on from there to the tool room. 
Now, in the tool room, I take it, that practically all the 
employees are skilled, highly skilled craft? A. That is 
correct. 

Q. And there do they practically all work with machines ? 
A. Practically all with machines. 

Q. Now, as to the bargaining history, we had introduced a 
certification of the—certification of the CIO which I read 
that the—from which I read that the Unit A represented 
by IAM was expressly excluded, and the Exhibits 3 and 4 
relating to the cross-check describing Unit A as composed 
of and limited to employees in the following occupational 
groups. Will you read that—those groups and tell us 
where they are located? A. Unit A—do you want me to 
read? 

Q. Go ahead with the groups and tell ns. 

Hearing Officer Pearl: You are reading from Corn- 

154 pany’s Exhibit 4? A. That is correct. 

Q. Tell us where each group is found? A. Groups: 
Tool and die makers located in the tool room. Die Sinkers, 
tool grinders, located in the tool room, brass shop tool 
grinders located in the brass shop, pattern makers in the 
tool room, machinists located in the machine shop depart¬ 
ment, departmental machine repairmen, departmental mill- 
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wrights, that is the classification, indicates they are located 
in various departments, millwrights throughout the plant 
and also work directly out of the machine shop, heat treat¬ 
ers located, is part of the tool room, blacksmith located in 
the blacksmith department, welders located in—working 
with the blacksmiths and also machine shop, rod and tube 
mill die crib employees located in the rod mill department, 
tool designers, die designers, located in the tool and die 
designer department. It goes on to say as well as the help¬ 
ers, apprentices and upgraders within the above named 
classification. 

Q. All right, that is what I wanted. So there are a great 
many skilled craft in this unit? A. That is correct. 

Mr. Walsh: You have some contracts introduced in evi¬ 
dence, may I have those, two of them, I believe. 

Mr. Lynch: Three, I think. 

155 Mr. Walsh: Yes, five, six and seven. Exhibit 1 
Just as I have called attention to the fact that in 
the IAM agreement, the units are described as they were 
in the exhibit, Intervener’s No. 1, in which Unite A is 
described again as comprising the following occupational 
groups, and I think that has been expanded somewhat, so 
I will ask you to read that into the record, this group, and 
where they are located generally. 

Hearing Officer Pearl: May I interrupt. You mean to say 
the description as set forth in the cross-check agreement 
has been expanded somewhat in the later contract? 

Mr. Walsh: I notice something about a Kirksite jaw I 
am quite sure wasn’t in the other one. I don’t know what it 
means. I don’t know that there is any particular— 

Hearing Officer Pearl: Is that correct, Mr. Kronner, have 
there been any additional groups added to the unit recog¬ 
nized by the company? A. I recognize the particular classi¬ 
fication that Mr. Walsh just just referred to, the Kirksite 
jaw moulding and finishing. 

Hearing Officer Pearl: K-I-R-K-S-I-T-E? A. Right. 

Hearing Officer Pearl: What is the balance of that phrase? 
A. Jaw moulding. 





Q. (By Mr. Walsh) Moulding and finishing? 

156 A. Moulding and finishing. 

Hearing Officer Pearl: That is the ’46—’47 contract ? 
A. ’46 contract. 

Mr. Walsh: I will withdraw the question. The exhibits 
speak for themselves. They have descriptions in the agree¬ 
ments between the company and both units which identify 
exhibit—which identify Unit A. 

Hearing Officer Pearl: Very well. 

Q. (By Mr. Walsh) And in the tool room I think you 
have already described the fact that there is a variety of 
tools, dies and jigs produced there, and that some portion 
of those are the dies for making forgings? A. That is 
right. 

Q. And have you any idea about how much of the time, 
we will say, the man hours of the tool room are devoted to 
making dies for use in making forgings? 

Mr. Lynch: Could I interrupt a minute and ask to have 
the question clarified. Do you mean working on the dies 
and refer to the ways that Mr. Cederquist asked his ques¬ 
tions, or do you mean sinking of dies? 

Mr. Walsh: If you will just have my question reread, 
that will tell you. 

(Question read.) 

A. Approximately one-third on dies and the balance on— 
two-thirds of the time on jigs and fixtures and tools 

157 and so forth. 

Mr. Walsh: I think I would like to introduce the 
contracts that have not been introduced. 1937 agreement 
first will be Company Exhibit 5. 

(Thereupon the document above referred to was marked 
for identification as Company’s Exhibit 5.) 

• ••••••••• 

166 Hearing Officer Pearl: May I interrupt just for 
the purpose of clarification. Are any of the employ¬ 
ees described in Company Exhibit 11 engaged in sinking 
dies? A. In actual sinking of dies? 
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Hearing Officer Pearl: Yes, other than the fourteen die 
sinkers and two apprentices. 

Mr. Walsh: And except the lathe men they already cov¬ 
ered. 

Hearing Officer Pearl: Yes, some reference to the lathe 
men. 

Mr. Walsh: Yes. A. I would say no. 

Mr. W^alsh: Mr. Brown will be on, he will know that 
better. 

Q. (By Mr. Walsh) And before we finish with the tool 
room, I show you Exhibit—Company’s Exhibit 12 

167 and ask you if that was prepared under your di¬ 
rection? Just identified. A. Yes, that was prepared 

under my direction. 

Mr. Walsh: We offer that in evidence. 

Hearing Officer Pearl: What is that. 

Q. (By Mr. Walsh) What is it, Mr. Kronner? A. That 
—it is a schedule showing classification and rates of pay 
in the tool room. 

Q. That is the principal ones? A. That is right. 
Hearing Officer Pearl: Mr. Cederquist, have you seen 
this? 

Mr. Cederquist: No. 

Q. (By Mr. Walsh) And those classifications are all 
skilled groups, are they not? A. That is correct. 

Mr. Cederquist: No objection to Company Exhibit No. 
12, except I think there should be a correction made in one 
classification. 

Hearing Officer Pearl: Which one is that ? 

Mr. Cederquist: The heat treater classifications run from 
$1.62 to $1.74. A. The head heat treater receives $1.74. 
The great number of them who are heat treating at this 
rate. 

Mr. Cederquist: Okay, no objection to Company’s Exhibit 
No. 12 . 

168 Mr. Lynch: We have no objection. 

Hearing Officer Pearl: There being no objection, Com¬ 
pany’s Exhibit 12 will be received. 
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(The document heretofore marked Company’s Exhibit 
12 for identification was received in evidence.) 

Q. (By Mr. Walsh) Of course, that does not cover all 
tool room employees, but, as you say, in the top, the prin¬ 
cipal classification? A. That is right. 

Q. And it shows four rates of pay; that is, the die sinkers 
at $2.00 and several skilled groups at 1.74, and one at 1.67 
and one at $1.62? A. That is right. 

Q. One, two, three, four different pay rates? 

Hearing Officer Pearl: Let the reporter have that, or do 
you intend to use it? 

Mr. Walsh: I intend to give him all of these. 

• ••••••••• 

169 (Thereupon a document handed to the reporter was 
marked for identification as Company’s Exhibit 14.) 

Q. (By Mr. Walsh) Mr. Kronner, I will ask you to tell 
us what Exhibit C-14 is? A. It is a summary of employees 
in Unit A of the International Association of Machinists 
and their job classifications. 

Q. What did you say? 

170 Mr. Walsh: What was the answer? 

(Answer read.) 

Q. It is an overall list? A. That is correct. 

##•••••••• 

171 Mr. Walsh: I ask to have these marked. 
(Thereupon the documents above referred to were 

marked for identification as Company’s Exhibits Nos. 14 
and 15.) 

Hearing Officer Pearl: Any objection to 14? 

Mr. Cederquist: Intervenor has no objection to Company’s 
Exhibit 14. 

Hearing Officer Pearl: There being no objection, the same 
will be received. 

*#*••****• 


118 


175 CROSS-EXAMINATION 

Q. (By Mr. Lynch) 


176 Mr. Kronner, I would like to hand you what has been 
marked as Petitioner’s Exhibit No. 6, and ask you 

if your signature appears on that exhibit? A. That is 
correct. 

Mr. Walsh: What exhibit is it? 

Hearing Officer Pearl: 6, Petitioner’s Exhibit 6. 

Mr. Walsh: What is it about? 

Hearing Officer Pearl: That is one of the— 

Mr. Walsh: Indentures. 

Hearing Officer Pearl: —indentures. A. William Lefev- 
ere by name. 

Q. That is all I have on that. I "would like to hand you 
"what has been marked as Petitioner’s Exhibit No. 4. Is 
that the apprenticeship program under which the Mueller 
Brass Company and the IA of M are operating? A. Yes, 
I believe that to be correct. 

Q. Now, I would like to have you turn to Schedule F. A. 
Yes. 

Q. And read the first paragraph. A. “A die sinker ap¬ 
prentice is defined as a person who has entered into a writ¬ 
ten agreement with an employer to learn the craft of die 
sinking, after he has successfully completed his apprentice¬ 
ship in the tool and die makers trade. If at that time there 
should be no vacancy for die sinkers apprentices, then his 
status shall remain as journeyman tool and die maker 

177 until such time as he continues as a die sinker ap¬ 
prentice.” 

Q. According to that will you say that it is set up as 
the craft of die sinking or occupational group of die sink¬ 
ing? A. I will define that as a craft. 

Mr. Lynch: That is all. Thank you. 

Mr. Cederquist: Let me ask a question. 

Mr. Lynch: You will get the witness just a little later. 
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Q. (By Mr. Lynch) I would like to hand you what has 
been marked, or entered as Petitioner’s No. 8 and ask you 
when that agreement was signed? 

Mr. Walsh: That is a contract marked what year? A. 
1945. Agreement between Mueller Brass Company and the 
employees represented by the International Association of 
Machinists, Local 218, dated April 6, 1945. 

Q. Now, I would like to have you turn to the back, or 
part pertaining to the maintenance of membership—can 
I see that a minute. I would like you—to have you state 
in there the date that is mentioned as to the requirements 
for membership in the union for men who have to remain 
as members of the union as a condition of employment ? A. 
“All employees who are on November 30, 1944, are mem¬ 
bers of the union in good standing.” 

Q. That is sufficient. November of ’44, is that cor- 
178 rect. A. November 30, 1944. 

Q. And that contract was signed in April of ’45? 
A. Correct. 

Mr. Walsh: Of course, it says, I think April, was it? A. 
I said in April. No date appears here on the duration of 
Article 12. • 

Q. What I am trying to get at then, at the signing of the 
contract, marked as Petitioner’s Exhibit No. 8, was there 
an escape period providing for any employees to escape from 
membership in the union? A. I can’t answer you, not 
having actually dealt with the negotiation of this particular 
contract. All I can say to you is what I have already 
pointed out to you, namely, that the contract itself does not 
carry under Article 12 the date and the signature put in 
the agreement: reads employees represented by Inter¬ 
national Association of Machinists, Local 218, dated April 
5th, 1945. 

Mr. Lynch: I think the exhibit will speak for itself. I 
would like to call the Board’s attention at this time that 
also in Intervener’s Exhibit No. 1 the same provision applies 
that there was no escape period provided in the signing of 
the contract. 
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Mr. Walsh: Mr. Lynch, are you making any claim that 
any of the die sinkers want or attempted to escape during 
the fifteen days’ escape period or during any period ? 
179 Mr. Lynch: I am not making any contention of that 
kind. I am just contending there was no escape 
period provided, and they would not have been able to 
escape had they wanted to. 

Hearing Officer Pearl: Let’s leave that to argument rather 
than argue about it right now. The exhibit speaks for 
itself. Was the 1945 contract the first contract you made? 
A. Yes, it was. 

Hearing Officer Pearl: Pursuant to a War Labor Board 
directive? A. That is right. 

Mr. Walsh: May I see that exhibit that has just been 
used? 

Hearing Officer Pearl: Proceed, Mr. Lynch. 

Mr. Lynch: I think that is all. 

Hearing Officer Pearl: Mr. Cederquist. 

CROSS-EXAMINATION 

Q. (By Mr. Cederquist) What was the number of Peti¬ 
tioner’s exhibit which was shown the witness concerning the 
apprentice agreement? 

Hearing Officer Pearl: You mean Lefevre? 

Mr. Cederquist: No. 

Q. (By Mr. Cederquist) On Petitioner’s Exhibit No. 4, Mr. 
Kronner, you were asked on direct questioning under 
180 Exhibit F in here something about the craft designa¬ 
tion of the die sinkers. Did you say, in your opinion, 
that was a craft or did you state that it was designated in 
the contract as a craft? A. I said that it was, I assumed 
it was designated in the agreement there as a craft. 

Q. Which do you mean now, because that is the ques¬ 
tion that I— A. The question put to me at the time was 
whether it w^as an occupational group or craft under the 
terms of that agreement. 

Q. The point I am trying to bring out, Mr. Trial Ex¬ 
aminer, whether the witness testified that in his judgment 
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it was a craft or whether it was set forth as a craft in the 
apprentice agreement. 

Hearing Officer Pearl: He was asked neither judgment or 
opinion, he was asked whether it was craft or occupational, 
he answered it was craft, as I recall the question. 

Mr. Lynch: Referring to the exhibit. 

Hearing Officer Pearl: Referring to the exhibit, of course. 
• ••••••••• 

188 ARTHUR BROWN 

called as a witness by an on behalf of the Company, 
being first duly sworn, was examined and testified as 
follows: 

189 Hearing Officer Pearl: The full name? A. Arthur 
W. Brown. 

DIRECT EXAMINATION 

Q. (By Mr. Walsh) Mr. Brown, what is your position and 
history with Mueller Brass in a quick way? A. I am super¬ 
intendent of the tool room. 

Q. Been employed at Mueller Brass how long? A. 
Within a month of twenty-three years. 

Q. I show you—withdraw that, strike it. I wish you 
would explain on the record here the people who—the em¬ 
ployees who are customarily under our method of business 
employed in making dies used for forgings, and let’s start 
in this way: We have somebody who has got to design the 
dies first, have we? A. Yes. 

Q. There is a department of them—how many of them, 
do you remember? A. About seven, I think. 

Q. They are over in the main building, main office build¬ 
ing? A. Yes. 

Hearing Officer Pearl: These are designers? 

Mr. Walsh: Die designers, yes. 

Q. (By Mr. Walsh) So they first get out the draw- 

190 ings, I suppose, the designers? A. That is right. 

Q. Now, then, those are sent over to the tool room, 
are they? A. Yes, sir. 
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Q. And will you trace what you do from then on. You 
have to get a block of steel somewhere? A. Yes, we requisi¬ 
tion a block of steel from our stock room. In fact, if we 
have a set of dies, we requisition two blocks of steel. 

Q. Now, go right ahead and tell us who does what with 
those blocks of steel in the ordinary process of making a 
fairly elaborate die? 

Hearing Officer Pearl: Forging die, of course. A. Well, 
in the order which the die is produced, the steel comes to 
the tool room and is given to a lathe man, lathe operator, 
who turns the outside diameter, faces both ends, and turns, 
counterbores one end of the bottom die for what we call 
spikes or locking lugs. 

Q. Go ahead. A. It goes from there either to a shaper 
or usually the die sinkers, one of the die sinker apprentices, 
who cuts—finishes the spikes and pockets in this block of 
steel for locking purposes when the die is finished. It is 
then usually ground on the top surface for a layout. 

Q. Who does the grinding ? A. One of our grinder 
191 men, usually sometimes the die sinker does it. 

Q. Usually it is not a die sinker, being what classi¬ 
fication? A. The man is under the classification of die 
situp. 

Q. Die situp. 

Hearing Officer Pearl: The grinder man. A. Yes. Then 
it is given to the die sinker who lays it out, and then he 
puts it into a machine, machines the impression out. 

Q. After he sinks the die by working inside the block of 
steel? A. After he gets the impression machined out and 
puts it on his bench, finishes it, puts types in and finishes 
the impression all over, takes the lead casting for matchup. 
When he gets all that completed, goes to the inspector. 

Q. Who is the inspector, is he another classification? A. 
Yes. 

Q. Or is he a supervisor? A. No, he is another classifica¬ 
tion. 

Hearing Officer Pearl: In the tool room? 

Mr. Lynch: Could I interrupt a minute. Do I understand 
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you say that the die goes to the inspector or lead cast goes 
to the inspector? A. The die goes to the inspector along 
with the lead cast. 

Hearing Officer Pearl: He checks both? A. Yes, 

192 checks that impression for the accuracy of all di¬ 
mensions, and also finish the die and— 

Q. Who is that? A. The inspector. 

Q. The inspector, I see. 

Q. The inspector, I see. A. After he passes it—okays it 
—it goes back to usually a die sinker apprentice who cuts 
the gutter and drills the knockout holes, and goes from 
there to a heat treat department where the die is heat 
treated. From there it comes back to the die situp man who 
puts it on the surface grinder, grinds the bumpers for the 
proper dimensions. From there to the impression, also 
grinds the back of the die. It goes from there to the die 
ring grinder who grinds the outside of the diameter of the 
die to fit the ring that it fits into. From there it goes to the 
die situp man who fits the knockouts and presses it into 
these rings. From there it goes to the forging department. 

Hearing Officer Pearl: You say the die situp man fits 
knockouts and presses the rings? A. Presses the die into 
the rings. 

Q. Well, now, that is a typical operation, is it? A. Yes. 
Now, this is pertaining to press dies. Hammer dies is a 
different operations. 

Q. Press dies? A. Hammer dies. 

Q. Hammer dies is a different operation? 

193 A. Yes. 

Q. Does that mean that the die sinkers do not work 
on hammer dies? A. It does not, they do. 

Q. Then you have got to run this through the hammer 
die manufacturer? A. Well, hammer die goes into a dif¬ 
ferent kind of block. They go into a rectangular steel block, 
and they first go to the planer who planes a dovetail sink 
on the blocks. Then he planes match edges on two sides 
of each one of the blocks. They usually go from there to 
the surface grinder. 
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Q. Surface grinder? A. Yes, die situp man who surface 
grinds the face of the die for a layout. They go from there 
to the die sinkers who lays it out, and goes through the 
same procedure that he would in making a press die, ma¬ 
chines it out and types it and finishes it. 

Hearing Officer Pearl: Types it? A. Yes. And goes from 
there to the—takes a lead cast matchup, and goes from there 
to the inspector who checks all dimensions, and he okays 
it, then it is ready to go to the shop. 

Q. There is no heat treating on that? A. No heat treat¬ 
ing, no lathe work. 

194 Q. That is a simpler operation? A. Yes, not so 
much grinding. 

Hearing Officer Pearl: Both hammer and press are used in 
brass forgings? A. Yes. 

Q. Now, Mr. Brown, the way that the IA of M is set up 
in representing all these plants, if you had a depression 
tomorrow and needed only half your die sinkers, what 
would you with them? A. As it is set up now, we would 
take the die sinkers who have the proper seniority, try to 
place them in some other tool room. 

Q. If they had this up in their own separate unit, you 
couldn’t do that? A. Well, I understand they wouldn’t 
have any seniority over the men. 

Q. Outside of the unit. Now, then going on to those other 
classifications which also work on these forging dies or 
hammer dies, taking a few of them, are there some of those 
classifications that work on other things besides the kind 
of dies that die sinkers may or work on? A. Yes. 

Q. They do other work as well as work on the forging 
dies? A. That is right. 

Q. And interchangeably day by day? A. Yes, yes, 

195 they work on other work, different kind of work that is 
different—both trimming dies and jigs and fixtures, 

and work like that. 

Q. Yes. And your department turns out all of those things 
in large quantities, is that right? 

Hearing Officer Pearl: Just a minute. The witness ans- 
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wered yes. Say yes or no or answer so the reporter can 
hear yon. A. Yes. 

Q. Now, yon nse then some of these classifications, maybe 
working today on press die and maybe working tomorrow 
on some tools or jigs, is that right ? A. No, not press die. 
They might be working on a trimming die. We don’t have 
our other than die sinkers work on—well, qualify that, 
die sinkers or lathe men work on impressions of dies. 

Q. Well, I don’t care what part of the die it is, you have 
talked of these men that put it into the ring, then men 
that use the lathe and men that grind, men that heat treat, 
all those men work on forging dies, don’t they? A. Yes. 

Q. Now, do they work on other products of your depart¬ 
ment? A. Well, lathe men do. 

Q. And heat treaters? A. Heat treaters do. 

Q. Well, now, perhaps you could tell me then what 

196 classifications other than die sinkers work entirely 
on the dies that the die sinkers sink? A. Our die 

setup men, or our die grinders, our one inspector. 

Q. Die ring grinders? A. And die ring grinders. 

Q. In the case of hammer dies, the planer there and sur¬ 
face grinder? A. Well, surface grinder was included. 

Q. You pointed out the various steps, that is compara¬ 
tively few in number, as I figure, from our schedule, there 
are only seven of those, who, outside of the die sinkers, 
spend all their time on this kind of die that the die sinkers 
sink? A. That is right. 

Hearing Officer Pearl: I didn’t get that impression. Do 
these classifications you mentioned in pointing out the 
various steps required in making press dies and hammer 
dies, do these men devote one hundred per cent of their time 
exclusively to doing the work you mention, that is seven, I 
believe? A. Yes, the seven do. 

Hearing Officer Pearl: They don’t work on—do any other 
work in the tool room? A. No. 

Hearing Officer Pearl: Except assist the die sinkers 

197 in making these dies? A. Well, I wouldn’t say they 
assist the die sinkers in making them, they do other 
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work on the dies than what the die sinkers do. 

Q. But it is the same die? 

Hearing Officer Pearl: If you didn't have die sinkers, you 
wouldn't get any impression sunk, would you? A. Oh, no. 

Mr. Walsh: That is it. 

Q. (By Mr. Walsh) Those seven handle die sinker work 
exclusively on these forging or hammer dies? A. Yes. 

Q. No, then, there is some seventy others who work on 
these same kind of dies part of the time and work on other 
things part of the time? A. That is right. 

Q. Now, then, you have to take them from one job to the 
other in accordance with the interests of economic operation 
of your department, I suppose ? A. We do. 

Q. If you were to have a rigid separation unit her you, 
of course, could not do that? A. No, you couldn’t 

Q. And, of course, there was some talk here that the die 
sinkers themselves could do everything that these 
198 other men do on the dies. Well, that isn't true, I 
guess, of heat treaters, die sinkers can't do heat 
treat? A. No, I don’t think so. 

Q. But they could possibly without regard to efficiency, 
they could do all the other operations on the dies? A. I 
would say they could. 

Q. But as a matter of businesslike administration of your 
department, would that be a proper or economic way to 
operate? A. No, it wouldn’t. 

201 CROSS-EXAMINATION 

Q. (By Mr. Lynch) Mr. Brown, outside of die sink¬ 
ers and their apprentices and the lathe men referred to, 
is there any of the rest of these men that were referred to 
in vour testimony who do any work on the cavities of dies, 
any work on the sinking of cavities on dies? A. Not out¬ 
side of lathe men. 

Q. Now, has there ever been at any time, or occasion arise 
where these lathe men have been classified as die sinkers? 
A. No. 
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Q. It is not a fact that the type of impressions that they 
sink in the dies are of minor capacity and done strictly 
by lathe men? A. What do yon mean by minor capacity? 

Q. That is, they are simply impressions that are cylind¬ 
rical, round, and not customarily done by the die sinkers 
in any forge shop? A. Well, of course, it is a job that 
would be normally done on a lathe, although I have seen it 
done by die sinkers. 

Q. In a lathe? A. Not a lathe, in a dies machine. 

Q. In a dies machine with a fly cutter, in which—in that 
case what kind—would you trust that type of work to a 
lathe man? A. Yes. 

202 Q. Using a fly cutter in a milling machine? A. 

Well, not only use a fly cutter in a milling machine, 
but also truing it up on a rotary table going around with 
a manual cutter. 

Q. Well, Mr. Brown, are you a die sinker? A. I sank 
dies for twelve years myself. 

Q. You sunk dies? A. Yes. 

Q. And do you know that that work which is done in 
your shop is customarily done by lathe men in most forge 
shops? A. I think it is. 

• •••••*••• 

204 Q. Mr. Brown, could you tell me what the ratio 
of apprentices to journeymen die sinkers was prior 
to 1941? A. I can’t answer that. 

Q. Would you know if I told you it was one to ten? A. 
No. 

Mr. Walsh: You are not talking about wartime? 

Mr. Lynch: I am talking prior to ’41. 

Mr. Walsh: Apprenticeship would be before the war, 
wouldn’t it? A. I believe it was, couldn’t say for sure. 

Q. Do you know that the concession was made to reduce 
that ratio of apprentices to one to five? 
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205 


CROSS- 



Q. (By Mr. Cederquist) Mr. Brown, were yoa ever 
a Company representative on the apprentice committee? 


206 Q. Do you recall anything of a ratio, one to ten, for 
any of the apprenticible trade at Mueller Brass prior 

to 1941? 

Mr. Walsh: Prior to 1941? 

Mr. Cederquist: Yes. A. No, I don’t recall any. 

Q. Now, Mr. Brown, you testified that a lathe man worked 
on press dies. Is that correct? A. That is correct. 

Q. Do any of the lathe men work on these press dies and 
fini sh them completely? A. Yes, you mean without a dies 
sinker working on it? 

Q. That is right. A. Yes, they do. 

Q. On any occasion are any of these dies, press dies, com¬ 
pleted without the die sinker even seeing the dies? A. I 
couldn’t answer that, whether they see them or not. 

Mr. Walsh: You mean without giving them any attention 
as to part of the job? 

Mr. Cederquist: No, without having any knowledge 

207 that these dies are completed. A. I don’t think 
there is without having any knowledge of it being 

completed. 

Q. Do the die sinkers ever work on some of these press 
dies that you say the lathe operators finish up completely? 
A. No. 


209 RE-CROSS-EXAMINATION 

Q. (By Mr. Lynch) Mr. Brown, are tool and die 
makers qualified to sink forging dies? A. No. 

Q. Is the Mueller Brass Company in the market for die 
sinkers at the present time? A. They are. 

Q. And, in your opinion, is die sinking a highly skilled 
craft? A. Yes, in a sense it is. 
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Q. You said that you had sunk dies for twelve 

210 years, and you must have worked in a forge shop? 
A. Yes, sir. 

Q. To sink dies. In your knowledge of forge shops, is 
die sinking considered the highest skilled craft regularly 
employed in a forge shop? A. Yes. 

• •••••••«• 

' RE-CROSS-EXAMINATION 

Q. (By Mr. Cederquist) Mr. Brown, you just testified 
that it requies a lot of skill for die sinking. Is it also true 
that it requires great skill for tool and die making craft? 
A. Yes, it is. 

Q. Do they have to work to as close tolerances as the die 
sinkers? A. In cases much closer. 

Mr. Cederquist: That is all I have now. 

Hearing Officer Pearl: I want to clarify one thing in my 
mind. Mr. Cederquist asked you if the lathe men work on 
press dies, or if they finished with press dies completely 
without the intervention of the die sinkers. Was that your 
testimony? A. Yes. 

Hearing Officer Pearl: What kind of press dies 

211 were you referring to? A. They are round press 
dies, round impressions. 

Hearing Officer Pearl: Are they the cylindrical dies that 
Mr. Lynch was referring to in his cross-examination of 
you? A. Yes, they were cup-shaped die. 

Hearing Officer Pearl: That is all. No further questions 
of this witness. He will be excused. 

• ••••••••• 

Hearing Officer Pearl: Mr. Lynch, how long have you been 
with the International Die Sinkers’ Conference? 

Mr. Lynch: Since February 5,1943. 

Hearing Officer Pearl: In what capacity? 

Mr. Lynch: As a International representative. 

Hearing Officer Pearl: And are you a die sinker by trade? 
Mr. Lynch: I am. 
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Hearing Officer Pearl: How long have you been a 
212 die sinker? 

Mr. Lynch: I have been recognized as a journey¬ 
man die sinker since 1929. 

Hearing Officer Pearl: And in vour capacity as representa¬ 
tive of the Die Sinkers’ Conference, have you served locals 
on Die Sinkers’ Conference? 

Mr. Lynch: I have. 

Hearing Officer Pearl: And how many locals have you 
serviced ? 

Mr. Lynch: At one time or another I have serviced every 
local that c' mbines to form the International Die Sinkers’ 
Conference. 


EXHIBITS 


251 C-l for Identification. 


Progressive Lodge, No. 218 
International Associatidtn of Machinists 
Port Huron, Michigan 

January 31, 1948 

The following is a list of the various offices in Local #218 
I. A. of M. held by men now working in the Die Sinking 
Department at the Mueller Brass Co. But it does not in¬ 
clude all the committee work preformed by men from this 
group. 


Bobert C. Porter, A charter member of the Local served in 
the following capacities: 


I 


President Aug. 1933 thru Dec. 1935 

A member of the original Joint Apprenticeship Com¬ 
mittee which drew up our present agreement. 


Trustee 
President 
Barg. Comm. 
Conductor 
Trustee 
Barg. Comm. 


Jan. 1937 thru Dec. 1937 
Jan. 1938 thru Dec. 1939 
Feb. 1945 thru Dec. 1945 
Jan. 1946 thru Feb. 1946 
Jan. 1947 thru Dec. 1947 
Jan. 1947 thru Jan. 1948 
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A. DeRonde, served the Local in the following capacities: 
Vice-President Ang. 1933 thrn Dec. 1935 

Trustee Jan. 1937 thru Dec. 1937 

Conductor Aug. 1938 thru Dec. 1939 

Treasurer Jan. 1940 thru Dec. 1941 

Trustee Jan. 1942 thru Feb. 1945 

F. Klettner, served the Local in the following capacities: 
Trustee Jan. 1935 thru Dec. 1936 

Financial Sec’y Jan. 1936 thru Dec. 1941 

E. Krenke, served the Local in the following capacities: 

Vice-President Jan. 1937 thru Dec. 1937 

A. Devereaux, served the Local in the following capacities: 
Recording Sec’y Jan. 1938 thru Dec. 1939 
Recording Sec’y Jan. 1944 thru Dec. 1944 

F. Wheeler, served the Local in the following capacities: 

Trustee Jan. 1938 thru May 1941 

Treasurer Jan. 1942 thru Dec. 1945 

N. Quintal, served the Local in the following capacity: 
Vice President Jan. 1941 thru Dec. 1941 

S. Wilkinson, served the Local in the following capacity: 

Trustee Jan. 1937 thru March 1940 
252 When any question concerning the Die Sinkers 

came up with Management, the Committee always 
called three or more Die Sinkers into conference with Com¬ 
mittee and Management, and on numerous occasions the 
entire group of Die Sinkers were brought into conference 
with Management and Committee. 

Committee tried in vain to satisfy Die Sinkers on Ap¬ 
prenticeship problem. 

• •••••••** 

324 C-ll for Identification. 

March 13, 1948 

In addition to the Die Sinkers there are other workers in 
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this Unit (I.A.M.) who are engaged wholly or in part in 
working on dies and parts of dies used in manufacture and 
completion of forgings: — 

We set forth below the classifications and the number of 
employees involved: 

I—Workers in the following classifications devote their 
entire time to working on forging dies: — 

1. —Forging Die Ring Grinders__—. 2 

Grind dies and rings in order that same can be 
assembled. 

2. —Forging Die Grinders ____ 1 

Grind impressions in dies also grind insert for dies. 


3. —Gauge and Tool Inspector- 1 

Inspects and checks all dimensions on forging die 
impressions. 

4. —Forging Die Fit-up____— 3 

Fit and assemble knock outs and assemble dies into 
blocks. — 

Total_7 

• • • 


II—Workers represented by I. A. M. in the following classi¬ 
fications devote part of their time to working on forg¬ 
ing dies: — 

1. —Die Designers_7 

Approximately two-thirds of their time devoted to 
designing forging and trimming dies and parts for 
same. Approximately one-third of their time on 
equipment necessary for production of forgings. 
Design all the Forging and Trimming Dies and 
parts for same. 

2. —Planer_1 

Approximately 100% of time devoted to working 
on dies and parts of dies used in manufacture and 
completion of forgings. Dovetail and match edge 
on die blocks prior to sinking them. 

325 3.—Lathe Operators-19 

Six (6) of these operators spend 90% of their 





time on dies and parts of dies used in mannfacture 
and completion of forgings. Thirteen (13) spend 
an indeterminable amount of time on forging dies 
parts such as type, small inserts and knockouts. 
Sink round impressions in dies; turn knock outs, 
make types turn round impression inserts; turn 
upper and lower die block inserts; turn press die 
blanks also complete forging die impressions. To 
put these in new Unit would adversely affect flexi¬ 
bility and using them on non-die sinking work. 
Impossible to put all of them in new Unit without 
duplication of equipment. 

4. —Tool and Die Makers and Apprentices_32 

Make irregular shaped forging die types, mill upper 
and lower die block inserts, make trimmer dies and 
punches complete. To put these in new Unit would 
adversely affect flexibility and using them on non¬ 
die sinking work. Impossible to put all of them in 
new Unit without duplication of equipment. 

5. —Heat Treaters___ 5 

Heat treating of dies and parts of dies is a contin¬ 
uous operation in this Department, however, in 
addition to this operation other tools are being 
processed. Heat treat all forging press dies; ham¬ 
mer die inserts and parts of dies as follows: knock 
outs upper and lower block inserts; upper and 
lower die rings and all types. 


6.—Shaper Hands_ 5 

Approximately 10% of time. Shape hammer forg¬ 
ing die inserts, knock out plates, stock for irregu¬ 
lar shape types and trim dies. — 

Total_69 

Grand Total_76 


327 C-12 for Identification. 

The following is a schedule showing principal 
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classifications and rates of pay for same in the Tool Room: 


No. of Employees Rates of Pay 


Forging Die Sinkers 

14 

$2.00 

Tool and Die Makers—1st class 

25 

1.74 

Tool Grinders “ 

45 

1.74 

Lathe Operators “ 

19 

1.74 

Pattern makers “ 

4 

1.74 

Tool Inspectors “ 

0 

1.74 

Shaper Hands “ 

5 

1.74 

Planers “ 

1 

1.74 

Milling Machine Operators “ 

2 

1.74 

Forging Die Grinder 

2 

1.67 

Heat Treater 

3 

1.62 
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398 P-2 for Identification. 

PORT HURON DIB SINKERS’ LODGE NO. 40 

of the 

INTERNATIONAL DIE SINKERS’ CONFERENCE 

Port Huron, Michigan, January 28, 1946 

Mueller Brass Co. 

1925 Lapeer Ave. 

Port Huron, Mich. 

Attention: Mr. R. M. Tree 

Dear Sir: 

We the undersigned employees of the Die Sinkers Unit 
of the Mueller Brass Company do hereby petition said Com¬ 
pany to provide in any future contract with local 218 Inter¬ 
national Association of Machinists an escape period under 
the maintenance of membership clause, as we no longer 
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desire to remain members of 
tion of employment. 

Stanley Wilkinson 
Norman Quintal 
Frank Wheeler 
Junior Bush 
Richard Bylund 
Edward Krenke 
Frank Klettner 


said organization as a condi- 

Robert C. Porter 
Cecil Wise 
Archie Campbell 
Arthur J. DeRonde 
John N. van Raaphorst 
William F. Krenke 
Anthony P. Devereaux 


400 P-3 for Identification. 

PORT HURON DIE SINKERS’ LODGE NO. 40 

of the 

INTERNATIONAL DIE SINKERS’ CONFERENCE 
Port Huron, Michigan, Dec. 17th, 1947. 

We the undersigned, employees of the Mueller Brass Co., 
Port Huron, Michigan, do hereby certify that we desire 
Port Huron Lodge #40 of the International Die Sinkers’ 
Conference, to represent us in all matters pertaining to 
wages, rates of pay, hours of employment and other condi¬ 
tions of employment. 

Norman T. Quintal 
Robert C. Porter 
Stanley E. Wilkinson 
John N. van Raaphorst 
Richard Bylund 
Frank Klettner 
William F. Krenke 
Arthur J. DeRonde 
• • • • < 

425 P-6 for Identification. Mar. 14,1947 

This agreement is sponsored by: Mueller Brass Com¬ 
pany Joint Tool & Die Apprenticeship Committee. Repre¬ 
senting the Employer Group: Charles L. Kronner, Chair- 


Frank L. Wheeler 
Edward H. Krenke 
Cecil E. Wise 
Charles Bush 
Archie C. Campbell 
Anthony P. Devereaux 
William L. Lefevre 
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man. Representing the Union Group: William Bleau, In¬ 
ternational Association of Machinists, Local No. 218. 

APPRENTICESHIP AGREEMENT 

Between Employer’s Agent and Apprentice 

This Agreement, entered into this 24th day of February, 
1947, between Mueller Brass Co. (name of employer’s 
agent), hereinafter referred to as the Employer’s Agent, 
and William LeFevre, born March 10, 1912, hereinafter re¬ 
ferred to as Apprentice, (and if a minor) name of Parent 

or Guardian,_, hereinafter referred to as his 

Parent or Guardian. 

Witnesseth that the Employer’s Agent, the Apprentice, 
and his Parent (or Guardian) desire to enter into an agree¬ 
ment of apprenticeship in conformity with the standards of 
the above-named Joint Apprenticeship Committee, and 
therefore, in consideration of the premises and of the mu¬ 
tual covenants herein contained, do hereby mutually cove¬ 
nant and agree as follows: 

That the Employer’s Agent shall use its best influence to 
find employment for the Apprentice with an Employer who 
agrees to teach the Apprentice the trade of Die Sinker in 
conformity with the terms and conditions outlined in the 
standards established by said Joint Apprenticeship Com¬ 
mittee, which standards are made a part hereof. 

That the Apprentice shall perform diligently and faith¬ 
fully the work of said trade during the period of appren¬ 
ticeship, complying with the terms and conditions contained 
in the said standards. 

That the Parent (or Guardian) guarantees that the ap¬ 
prentice will duly perform all obligations undertaken here¬ 
in. That the apprenticeship term begins on the 24th day of 
February, 1947, and terminates upon the completion by the 
Apprentice of 3 (years or 6000 hours) of employment under 
guidance of said employer’s agent in said trade as stipu¬ 
lated in the said schedule. That any disagreement or dif¬ 
ference in relation to the terms and conditions of employ¬ 
ment and training under this agreement shall be submitted 
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to the above-named Joint Apprenticeship Committee for 
adjustment, and the decision of the Joint Committee shall 
be final. However, either party may consult with the Ap¬ 
prentice-Training Service regarding any decision on labor 
standards and with the Michigan State Board of Control 
for Vocational Education regarding any decision on related 
and supplemental instruction. 

Upon completion of the term of apprenticeship, or if this 
agreement is terminated for any other reason, the Appren¬ 
tice Training Service and the Michigan State Board of 
Control for Vocational Education shall be so notified by the 
Joint Apprenticeship Committee. 

In witness whereof the parties hereunto set their hands 
and seals: 

William Lefevre, (Apprentice), 3208 Poplar (Address). 
By A. M. Tree (Employer’s Agent), Vice President (Offi¬ 
cer), 1925 Lapeer Ave., Port Huron, Mich. (Address of 
Employer’s Agent), [seal.] 

Approved by the Mueller Brass Co. Joint Apprenticeship 
Committee. By C. L. Kronner, Chairman; A. W. Bleau, 
Secretary. Registered with the Federal Committee on Ap¬ 
prenticeship by Apprentice Training Service, War Man¬ 
power Commission. Michigan Field Office, Apprentice- 
Training Service, U. S. Department of Labor; by Thomas 
P. Ross, on Mar. 24, 1947. Registered as an apprentice 
student with the Michigan State Board of Control for Vo¬ 
cational Education; by John J. Harris, A.N., State Co¬ 
ordinator of Apprentice Training, on Mar. 24,1947. 

Number of Positions, 1. Effective Approval, Mar. 6,1947, 
Eugene B. Elliott, Superintendent of Public Instruction. 


331 C-14 for Identification 3-10-48 

The following is a summary of the employees in 
Unit “A” and their job classifications: 
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TOOL ROOM 

1. —Pattern Makers_ 4 

2. —Die Sinkers and Apprentices-16 

3. —Tool and Die Makers and Apprentices- 32 

4. —Tool Grinders_49 

Universal Tool Grinders_28 

Surface Grinders_ 6 

0. D. Grinders_4 

Internal Grinders_3 

Thread Grinders_5 

Die Grinders_1 

Die Ring Grinders_2 

5. —Heat Treaters_5 

6. —Lathe Operators_19 

7. —Shaper Hands_5 

8. —Gauge and Tool Inspectors_5 

9. —Planers_._ 1 

10. —Die Pit-up_3 

11. —Chrome Platers_2 

12. —Tool Brazers _ 1 

13. —Milling Machine Operators_2 

14. —Core Drier Fit-up_1 

15. —Millwrights_1 

16. —Tool Chasers and Crib Attendants_ 3 


Total_149 

TOOL AND DIE DESIGN DEPT. 

17.—Tool and Die Designers and Apprentices_24 

Total_ 24 

Total Forwarded_ 173 


P-4 for Identification 

417 Excerpt from Apprenticeship Agreement formulated 
by the joint Apprenticeship Committee for appren- 
ticeable trades in the Mueller Brass Co., Port 
Huron, Michigan, representing the Mueller Brass 
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Co. and the International Association of Machin¬ 
ists Local No. 218, in cooperation with the Federal 
Committee on Apprenticeship. 

EXHIBIT “F” 

DIE SINKER APPRENTICE 

A Die Sinker Apprentice is defined as a person who has 
entered into a written agreement with an employer to learn 
the craft of Die Sinking, after he has successfully com¬ 
pleted his apprenticeship in the Tool and Die Makers trade. 
If at that time there should be no vacancy for Die Sinkers 
Apprentices, then his status shall remain as Journeyman 
Tool and Die Maker until such time as he continues as a 
Die Sinker Apprentice. 

Extent of Supplementary period of apprenticeship for 
Die Sinkers shall be 6,000 hours with a 1,000 hour proba¬ 
tionary period as follows: (5,496 hours of work and 504 
hours of school instruction) 

Schedule of Processes to be Learned 

FIRST 2000 HOURS 

1. Milling of spikes and pockets 

2. Repairing and working of dies 

3. Polishing dies 

4. Cutting of flash and gutters 

5. Milling of dowels 

6. Drilling of knock-out holes 

SECOND 2000 HOURS 

1. Continuation of the above processes with additional 
of simple impressions, header dies and roughers 
and blockers. 

THIRD 2000 HOURS 

1. Finish Impressions 

Compensation to be paid to Die Sinkers Apprentices for 
succeeding periods of 1,000 hours. 
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1st period of 1,000 hours 76% of top Die Sinker Journey¬ 
man’s rate 

2nd period of 1,000 hours 80% of top Die Sinker Journey¬ 
man’s rate 

3rd period of 1,000 hours 85% of top Die Sinker Journey¬ 
man’s rate 

4th period of 1,000 hours 88% of top Die Sinker Journey¬ 
man’s rate 

5th period of 1,000 hours 92% of top Die Sinker Journey¬ 
man’s rate 

6th period of 1,000 hours 96% of top Die Sinker Journey¬ 
man’s rate 

418 (Die Sinker Apprentice) 

The Die Sinker Apprentice gains his experience 
on the job by working at many of the machines used in the 
Tool and Die Maker’s trade. The processes will differ, 
however, because of the wider variety of work and the 
greater degree of skill required in sinking dies and in mak¬ 
ing impressions. In all operations necessary to make and 
repair dies and parts of dies which constitute the die equip¬ 
ment essential to forging, full attention shall be given to 
design, lay-out, machining and benching. 

Attention shall be given to developing work from draw¬ 
ings and models. Apprentices shall be thoroughly trained 
on horizontal, vertical and oscillating milling machines, on 
shapers, diametrics and other die sinking machines. 

Apprentices shall attend classes of related supplemen¬ 
tary instructions for four (4) hours per week or a minimum 
of 168 hours per year. 
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TRANSCRIPT OF ORAL ARGUMENT 

505 THE UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 


In the Matter of 


Case No. 7-RC-50 


Mueller Brass Company 

815 Connecticut Avenue, N. W., 
Washington, D. C., 

Thursday, June 24, 1948. 


The above-entitled matter came on for oral argument, 
pursuant to notice, at 10:00 o’clock a.m., Eastern Day¬ 
light Time. 

BEFORE: 

Paul M. Herzog, Chairman, John M. Houston, Mem¬ 
ber, Abe Murdock, Member, J. Copeland Gray, Member. 


APPEARANCES: 

W. R. Walsh, of Walsh, Walsh, O’Sullivan and Schlee, 
and I. R. Andresen, Michigan National Bank Building, Port 
Huron, Michigan, representing Mueller Brass Co. 

Walter T. Lynch, 5713 Euclid Avenue, Cleveland, 
Ohio, representing Port Huron Die Sinkers’ Lodge No. 40 
of the International Die Sinkers’ Conference. 

William Dameron, Machinists Building, Washington, 
D. C., International Association of Machinists. 


507 The Chairman: Argument this morning is in the 
matter of Mueller Brass Company, 7-RC-50. Our 
colleague, Mr. Reynolds, is unable to be present, but if it 
is necessary for him to participate in the case, he will read 
the record of this argument. 

I assume there is no objection to that. 

Mr. Walsh: No objection. 

The Chairman: Hearing none we will assume that that 
mav be done if it becomes necessarv. 

• ••••••••• 
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509 ORAL ARGUMENT OF W. R. WALSH 

Mr. Walsh: Of course, we want to talk on the sub¬ 
jects that are of interest to the Board and nothing else, and 
I noticed from the Chairman’s statement that you are famil¬ 
iar with the general facts. However, I w’ould like to just re¬ 
late this addition to the facts because I think it is very 
clarifying. 

You, of course, know we have a large production unit 
of some 2500 people, and we have then a skilled unit of some 
350 people, and that again is divided into those who are in 
the tool room, being something like 150, and that is where 
we are interested—in the tool room. 

Now, in the tool room, of those 150, we are only interested 
in some 80 or 90 people, as I see it. There are some 80 or 
90 people there who do work on forging dies. 

Of course, you understand that we are in the brass in¬ 
dustry and that the dies in question here are forging 

510 dies to form brass products, and these dies are made 
in our own shop and used in our forging shop by our 

production workers. 

Now, of the some 93 people who work on forging dies, 
there are sixteen who are the petitioners here; fourteen of 
them are journeymen die sinkers, and two of them are ap¬ 
prentice die sinkers, so we will call them sixteen. 

I don’t think the distinction between the apprentices and 
journeymen is material to this Board. We will give them 
the benefit of the doubt and say there are sixteen of them. 

Mr. Houston: I don’t want to interrupt you, but is there 
any classification of people who work on dies 100 per cent 
of the time? 

Mr. Walsh: Oh, yes. The record shows that there are 
seven other employees who work full-time on these dies, 
who are not die sinkers, nor die sinker apprentices. That 
is in the record. Seven people. 

So that there are sixteen die sinkers spending their full 
time on dies, seven others who spend their full time on dies, 
and seventy others who spend approximately one-third of 
their time on these dies. 
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Mr. Houston: Is there any contention on your part that 
the sixteen people sought here are not a true craft? 

Mr. Walsh: I have no question that the die sinkers is a 
true craft. 

Mr. Houston: You say the others working on dies 
511 are not included in the petition? 

Mr. Walsh: That is right. 

I think the Board would like to get down to the concrete 
thing that I am getting to. Here you have a die which is 
finally produced in quantity by this department, and the 
men who work on it are the die sinkers, some sixteen, in¬ 
cluding all of them, and seven others who spend all their 
time on it, and seventy others who spend one-third of their 
time on those same products; so that when a die comes out, 
a die sinker has done certain work on it, a lathe and bench- 
men of various kinds have done other work on it, and 
various classifications have done other work on it. 

527 The Chairman: Just one question, Mr. Walsh. You 
are familiar with Section 9(d) of the Act as amended 

528 and the general policy of Congress which seems to be 
expressed in that section, at least, to encourage some¬ 
what the Board’s severing out highly skilled crafts of re¬ 
sisting units. 

Mr. Walsh: Right. 

The Chairman: The Board has said in its decisions that 
it is not mandatory but we do believe there is a policy that 
pushes us in that direction where a close question is present. 

Mr. Walsh: I have followed that. 

The Chairman: Here you have a highly skilled group of 
craftsmen at the top level I think everyone here would 
agree. 

Mr. Walsh: Yes. 

The Chairman: Does that require us to treat Mr. Lynch’s 
request a little differently than we did two years ago, so 
that this very highly skilled group might perhaps be en¬ 
titled to be separated out from the other groups in the 
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tool room who are also pretty skilled but not quite as highly 
skilled or as purely skilled? 

Mr. Walsh: I agree with you that that is proper. In 
fact, I subscribe to the thought that the crafts were entitled 
to some relief. I think they were, in many situations, not 
getting the self-representation that is desirable; but like 
everything else that has to do with this, self-determination, 
of course, is just one of those ideals that was an ideal of 
Government. It comes right down to your sections of 

529 Government from your state to your county to your 
township, and I am a firm believer in the right of 

self-determination. But this Board is provided with the 
power and responsibility of applying that to American in¬ 
dustry, and I say to you that I think the same consider¬ 
ations that were applied Govemmentallv to self-determin¬ 
ation certainly should limit it in our vast sphere, and I feel 
that in the long-run this Board will, by feeling its way, 
build up the field in which self-determination can and 
should be granted to skilled units or unskilled units. 

I don’t think that that thing should be controlling. I 
think it is a matter of the right of the man. But my idea, 
broadlv—vou have me started on this—is that this Board 
should carry out that principle, but should carry it out 
with that broad wisdom and that sense of responsibility for 
the production and productivity of the country, that it will 
not be granted where, to give that certain privilege to a 
few, you are injuring many, or perhaps even and un¬ 
doubtedly even, in the long-run, injuring them far more 
than the benefit granted them through this self-determina¬ 
tion which brings up, does it not, the question of prior 
bargaining units perhaps. 

Mr. Houston: How important is that history of bargain¬ 
ing, so as to be controlling, in other words? 

Mr. Walsh: I don’t think it is at all controlling. I 

530 do think it should be seriously considered. 

Mr. Houston: As one of the factors in the whole 
determination? 
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532 ARGUMENT OF WALTER T. LYNCH 

Mr. Lynch: Mr. Chairman and Members of the 
Board, I just want to say here that the die sinking craft is, 
as Mr. Walsh has so well put it, established as a very highly 
skilled craft. 

In fact, it is recognized as the highest skilled craft in 
the metal trades. 

Now, personally, I am not an attorney; I am a die sinker, 
a qualified die sinker, journeyman die sinker, and worked 
at it for many years. As far as the actual operations of 
die sinking are concerned, I think that I know them pretty 
well from A to Z, although I admit I could learn prob- 

533 ably more about the die sinking trade. 

The die sinking craft is not too old; I would say 
probably in the neighborhood of fifty or sixty years. Prior 
to the installation of the forging industry, as we know it 
today, forgings were made on what is known as an open- 
frame hammer. 

They were made by a blacksmith without any impression 
in a die, using entirely his skill to make that forging. How¬ 
ever, when it came to machining those forgings, they found 
that there was no semblance of order in them. 

In other words, when they came to machine, one side 
they might have to machine a half inch or quarter inch off, 
and the other side there might not be enough stock. Some¬ 
body conceived the idea of making a die block, so when the 
stock was pounded into that impression, they would get a 
uniform forging. 

Now, with the advent of especially the automobile 
industry in the country there was found there was a tre¬ 
mendous need for forgings, and, consequently, a tremendous 
need for dies to produce those forgings and die sinkers to 
make those dies. 

Now, at the start of the die sinking trade, originally 
there was only die sinkers. When a set of die blocks came 
into the shop, the die sinker took them; he planed the 




146 


shanks that were required to hold the dies in the 

534 hammer; and then he planed the face of his die block, 
the match edgers on the side of it that are required to 

lay the impression out. He locked the die, if necessary, 
made his templates and laid the block out, machined it, took 
it to the bench, benched that die, got the lead cast, com¬ 
pleted that impression, put in the primary operations such 
as the blocking impressions, the edgers, the rollers, the 
breakdowns, until that particular die was complete, ready 
to go into the hammer. 

He turned around and he took and made the trimmer dies, 
which are a separate set of dies required to trim the flash 
or excess material that flows out over the edge of the im¬ 
pression in the forging process. 

The trimmer die is a blanking die in which the forging 
is put and pressed by a punch through that blanking die to 
trim that, what is commonly known as flash. It is actually 
excess material. 

The die sinker made that die also. Now, that was com¬ 
mon practice. 

However, as I said before, with the advent of high pro¬ 
duction methods and especially that required for the auto¬ 
mobile industry and those during World War I, there 
became a tremendous need for forgings, and, again, 
especially in World War II, which I will want to take up a 
little later, the tremendous need that was found necessary 
to take some of those operations away from the die sinker 
proper. 

535 About the first thing that was relinquished was 
the planing operations which included the putting 

of the shanks on the dies, and there was planer-men who 
did nothing but run a planer, put the shanks on the dies, 
planed the face and put the match edgers on. 

Then, as it developed along, it was found that it would 
be more practicable to make trimmer-makers or a group of 
men who make the separate die for trimming the flash off, 
and then a little later on it was found that it would be 
practicable to take men to put the edgers or the preliminary 
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operations, the breakdown operations, on the side of the die 
into it rather than use the highly skilled die sinker to do it; 
so, in other words, there is, as the Honorable Member of the 
Board questioned Mr. Walsh, how the trade was broken 
down to a certain extent. 

However, the die sinkers have maintained the actual 
sinking of the cavity impressions in the dies, and they have 
continued to maintain that work all the way through. 

• ••••••••• 

Now, I know what is bothering the Board. I think it is 
the fact that the National Die Sinkers’ Conference has—and 
we admitted it in this case—requested a different unit 
than the one to which we have customarily requested mem¬ 
bership in forge shops. 

The Chairman: You are right in assuming that that is 
bothering us and we wanted to hear from you how 
536 you could justify that shift in position. 

Mr. Lynch: I would like to clear it up if possible, 
Mr. Herzog, for you. 

In ordinary forge shop operations and most forge shops, 
even in the captive shops like General Motors, or Interna¬ 
tional Harvester, Chrysler Corporation, the forge shop is a 
separate division, and their die rooms for those shops do 
nothing but make dies for the forgings that are made in that 
particular shop. 

There are actually three types of die shops, forging die 
shops. There is the captive shop that I am explaining to 
you, where they make dies that are used to make forgings, 
and then the forgings are, in turn, used in the product which 
they sell on the open market. 

In other words, dies are not their product; they don’t 
sell dies; forgings are not their product; they don’t sell 
forgings; but their actual product is something that they 
use the forgings in. 

Then, there is the commercial forge shop die room, where 
dies are made to make the forgings and the forgings, them¬ 
selves, are the product of the company, and the forgings are 
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sold on the open market. The dies are not sold; the forgings 
are sold. 

Then, there is the co mm ercial die shop whose product 
is dies. They make dies and they sell them to either 
537 the commercial forge shops or the captive shops for 
use in making forgings. 

Now, in all of those shops all of the operations are in 
the operations of the making of the die and are included in 
those particular die rooms, with possibly the exception, in 
some forge shops, that they may have a few maintenance 
men r unn ing planers or shapers or lathes not on dies but on 
maintenance parts. 

The Board has, in the past in many cases, excluded those 
types of men. 

I can tell you that as far as the constitution of the 
International Die Sinkers’ Conference is concerned, we 
cannot take any men into the organization unless they are 
actually working on dies. That is why we have maintained 
the consistency in our cases before your Board to the ex¬ 
tent that we do not go past our unit. 

We have never once, in our original petition, spread past 
the men who are actually working on dies or parts of dies. 
This is the first case, I can tell you, in which we have asked 
for less than that group of men, and there is a reason for 
it. 


At the Mueller Brass, as Mr. Walsh has explained to you, 
they have a tool room, and I don’t think that I need to go 
into details because I think he has been explicit on it. They 
have a complete tool room with some 150 people in it, 
538 of which, as he pointed out to you, sixteen are 
actually working on the sinking of forging dies, in 
common parlance of forge shop practice. 

That is, they sink the irregular impressions in the die 
blocks. Then they do have another seven men, according to 
his statement, who do work 100 per cent of the time on 
trimmer dies, and I think there is some on what they call 
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die fit-up men, and one die grinder, and two die ring 
grinders who work 100 per cent of the time on that. 

But the reason that we have requested only the unit 
that we have is because, in line with our practice, prior 
practice in our many cases, we have been able to draw a line 
in a department, and I think if you check our past cases 
you will find that our units never include two or three de¬ 
partments that are spread around through the shop. 

They are confined to one department as a general rule, 
confined by four walls—at least imaginary lines—segregat¬ 
ing that department from the rest of the shop. 

In this particular plan, this group of men, the die sinkers 
—and they, as Mr. Walsh has stated, are the highest skilled 
men in the trade—as I have told you, is the only group who 
are entirely segregated from the rest of the tool room, and I 
think, if you will refer to the Petitioner’s Exhibit No. 7, 
which is a sketch, a rough sketch of the die room, you 
539 will see that is the only part, and it is only the six¬ 
teen men we are requesting that work in that part, 
with the possible exception that because they don’t have a 
machine in some other section of the plant maybe one of 
their toolmakers might, on occasion, have to come in there 
to do some job on their own, or similarly, one of these six¬ 
teen men may have to go out in the other department be¬ 
cause they don’t have a specific machine. But that is where 
their work is confined to. 

They are under separate supervision there and under 
the supervision of a journeyman die sinker. 

Mr. Houston: May I ask a question? 

Mr. Lynch: Yes, sir. 

Mr. Houston: Probably it is irrelevant. I am just 
wondering, outside of the sixteen-man unit you petitioned 
for here, are those others who work on dies eligible for 
membership in the die sinkers’ union? 

Mr. Lynch: They would be eligible. 

• ••••••••• 
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Mr. Houston: As journeymen die sinkers? 

Mr. Lynch: No. Probably as trimmers. I would like to 
go into that further a little later; but these sixteen men 
work in there under separate supervision. We have recog¬ 
nized that there are seven men out in this other department, 
as Mr. Walsh maintained, who do work 100 per cent of the 
time on dies. 

I can tell you that if the Board is so willing and so 
540 thinks that we should go out and pick out individuals 
in that other department and bring them within the 
unit, we are willing to do it; but we felt, as Mr. Walsh 
brought out, that in order to allow them to maintain a 
flexibility in that operation of that plant, we wouldn’t go 
out and say, “This man is going to be in the unit; this man 
is going to be in the unit; this man is not going to be in the 
unit”; that it would just cause a continual uproar. 

If the Board is thinking that we are only trying to get 
a foothold in this department with the idea that we want to 
take the whole department, I can tell you that that is not the 
fact, and if we would be doing that, we would have, during 
the past two years, since the Board dismissed our petition 
two years ago, been organizing these men with the idea of 
taking the whole department. 

Yet, we have shown a consistency in that our show of in¬ 
terest, as I stated before, contains exactly the same sig¬ 
natures that were on the show of interest two years ago 
when we petitioned. So we have maintained a consistency. 

The Chairman: Mr. Lynch, when you say that you would 
be agreeable to expanding the unit which was sought here, 
do you mean by adding those seven people that Mr. Walsh 
characterized as being full-time? 

Mr. Lynch: Yes; we would be willing to take them and, 
if the Board sees fit, to order them in the unit. 

• ••••••••• 

551 Mr. Lynch: These men, further than that you must 
remember, even prior to the present policy of the 
Board, still conformed to the old policy that was established 




151 


in the General Electric Company in Lynn, Massachusetts, 
in the patternmakers’ case. These sixteen die sinkers have 
maintained an identity. They have maintained an autonomy 
since 1936. 

552 Prior to 1940 there were local lodges of the machin¬ 
ists. Some of those local lodges were made up of die 

room employees such as our units embody, were, in turn, 
affiliated with what at that time was known as the National 
Die Sinkers’ Conference. 

The National Die Sinkers’ Conference was never affili¬ 
ated with the machinists, but the local lodges that made up 
the National Die Sinkers’ Conference were primarily lodges 
of the International Association of Machinists. 

Within this group of Local 218 of the machinists in Port 
Huron were these nineteen die sinkers who, as well as be¬ 
longing to Local 218 of the machinists, were members of the 
National Die Sinkers’ Conference. 

Local Lodge 218, as a whole, was never a local lodge of the 
National Die Sinkers’ Conference, but these nineteen men 
were. 

In 1940 when the die sinkers’ local lodges of the machin¬ 
ists disaffiliated with the International Association of 
Machinists, they formed what then became the International 
Die Sinkers’ Conference. These nineteen men took out a 
charter with the International Die Sinkers’ Conference and 
have been known ever since as Port Huron Die Sinkers’ 
Lodge No. 40 of the International Die Sinkers’ Conference. 

They have maintained their organization; they have met 
monthly they have paid dues in the International Die 
Sinkers’ Conference and have maintained identity as 

553 a strictly craft group of men. 

In other words, they are not a dissident group of 
men who are trying to carve themselves out of production 
or even another skilled group. They are clearly a definable 
craft group of men who have maintained their identity as 
a craft, have maintained their interests and autonomy all 
over this whole period of years with the hope that some 
day they would be able to obtain their bargaining rights 
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so that they could bargain with the company to receive the 
justice they feel they are entitled to. 


559 The Chairman: May I ask one question? Is this 
case viewed by your organization, Mr. Lynch, as an 

exception because of its special facts or should the Board 
regard it as the beginning of a new trend in the policy of 
the die sinking conference, their expression to the Board? 

If you think that question is unfair to you because you 
don’t want to bind yourself as to future cases, please feel 
free not to answer if you don’t want to. 

Mr. Lynch: I feel perfectly free to say that this is not a 
precedent established, that the only reason this is 

560 set up this way is because of the peculiarities of that 
particular tool room. 

Now, in fact, we have a case right at the present time 
pending before the Board—in fact, the hearing was on 
Tuesday—at the Ford Motor Car Company, the new plant 
in Canton, Ohio, wherein we are asking for our entire unit, 
and every one of our cases have been the same way with the 
exception of this one, and there have been many cases filed 
and heard—I won’t say many—but there have been cases 
filed and heard since this case was filed and since this case 
was heard. 

The Chairman: At this point in the record, would you 
resummarize for us in about one or two sentences what the 
peculiarities in this tool room are which cause you to take 
this special position? 

Mr. Lynch: The main peculiarity is because the minor 
operations of the work which is ordinarily done by men in¬ 
cluded in our customary units of all men working on dies or 
parts of dies is done by a group of tool and diemakers who, 
as the company has brought out, work approximately one- 
third of their time only on forging die work. 

That is the No. 1 consideration. 

Second consideration is the sixteen men that we have re¬ 
quested in this unit are separated; they are separated in one 
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end of the department by aisleways between the other 

561 departments. They have special equipment in there 
that is found in no other departments in the shop, 

special equipment that is used for die sinking and die sink¬ 
ing alone. They have a separate foreman who is himself a 
journeyman die sinker; but the reason we are asking for 
the sixteen men is because of the peculiarity of the set-up 

there that I have mentioned before. 

• ••••••••• 

562 Mr. Murdock: I would like to ask just one question. 
In your petition there is your reference to some dilu¬ 
tion of your craft. It seems to me the position you take 
here today is that these sixteen men have the ideal qualifi¬ 
cations for your particular craft, but under other circum¬ 
stances, physical circumstances at the plant, you would not 
be averse to the inclusion of men of lesser skill in your craft. 

Mr. Lynch: Definitely. We have established that in our 
units all over the country. Our units not only include the 
die s ink ers proper, the men such as we are requesting here, 
but they include the trimmer diemakers, the turning impres¬ 
sion die sinkers, the lock men, the planer men, the lathe men, 
and so forth, men who have been broken away, as the other 
Honorable Member of the Board said, as a specialization of 
the craft. They have been broken away. 

They were taken away from the sinker proper, and we 
have and we would take them here if they are well defined; 
but they are not well defined. 

Mr. Murdock: Do you mean well defined as to skill or 
well defined as to job? 

Mr. Lynch: As to the actual work they are doing, as to 
the actual work and as to the actual location of where they 
are doing that work, the supervision they are under, 

563 and so forth. 

Mr. Murdock: It seems to me that a lot of craft 
cases that come before the Board, that have come since I 
have been on the Board, in some instances your craft unions 
are very particular about the people they include; in other 
cases they don’t seem to care. 
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Now, I wonder if the successful future of the craft union¬ 
ism is not going to be dependent, to a great extent, on the 
efforts of craft unionism to keep your craft pure—that is, 
to base it on the skill of the people that you claim are 
eligible for membership? 

Mr. Lynch: I might answer that, if I can, by saying that 
we do believe that any man who works on dies or parts of 
dies is a skilled man, and I am not taking anything from the 
skill of these men out there in the rest of the plant; but the 
reason that we did that was that here we didn’t feel the 
Board or that we could take them in. Here is a man who 
today might be working on a trimmer die for a forging; to¬ 
morrow he might be working on a fixture for drilling or 
tapping. Who is to say that that man should be in our unit, 
in the forging die room unit, or whether he should be in a 
tool room unit? 

That was the reason we didn’t request the rest of the 
employees out there. 

• ••••••••• 

564 Mr. Houston: What you say is that it is not in¬ 
consistent for you to ask for a craft in one plant and 
perhaps a department in another due to the local circum¬ 
stances of each particular plant? 


565 Mr. Lynch: That is correct. I might say that this 
is the first one where it has been strictly the die 
sinkers that we have requested, because that is the peculiar 
set of circumstances surrounding it. 

Mr. Murdock: It seems to me, however, that that brings 
around a confusion so far as the Board is concerned. It 
makes it very difficult for us to decide when craft severence 
is justified and when it is not; whereas, if the crafts, them¬ 
selves, would be more particular as to the purity of the 
craft, the burden of the Board, in my opinion, would be 
much less. 

Mr. Lynch: As a die sinker, myself, I would like to see 
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us go back to the way we used to make dies. I would like to 
see us, in place of there being 2,000, 2,200 journeymen die 
sinkers in the country, have 5,000 die sinker journeymen 
and all carrying their jobs all the way through from start 
to finish and that would then be a strictly pure craft. But 
we haven’t been able to do that because of the breaking 
down and specializing, as the other Honorable Members 
of the Board spoke about, the specializing of the craft which 
started particularly at the start of the automobile business 
and World War I, particularly, when they claimed that they 
didn’t have at that time sufficient time to train all-around 
journeyman machinists, and they had lathe operators, 
trimming machines and so forth. 

573 REBUTTAL ARGUMENT OF W. R. WALSH 

575 Mr. Murdock: I think Mr. Lynch stated that at 
least a number of vour dies are purchased from com¬ 
mercial shops, that you haven’t a sufficient number of die 
sinkers to do the entire job required in your particular shop. 
Is that right? 

Mr. Walsh: I would very much like to answer that. Yes, 
sir; that is right. At times. 

Mr. Murdock: So it seems to me that you haven’t much 
integration there that a strike, let us say, on the part of 
the die sinkers, would necessarily shut down the shop, the 
whole shop. You could still go to the outside commercial 
shops and bring in the very work that the die sinkers are 
doing. 

Mr. Walsh: Perhaps you know more about that then I do. 
I think you do. 

Mr. Murdock: I don’t know anything about it, sir. I am 
trying to find out. That is my only purpose in submitting 
the question. 

Mr. Walsh: I can only say to you that it is my firm belief 
that if that happened, that there was a strike of the die 
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sinkers and we attempted to have our dies made elsewhere, 
they would not be made. 

Mr. Murdock: You mean that you couldn’t purchase them 
on the outside? 

Mr. Walsh: I think the workers in the other shops 
576 would refuse to work on them. I don’t guarantee 
this, but you have asked my opinion. I know that 
they are very, very reluctant to work on dies under those 
circumstances, and believe me, they have a very tight asso¬ 
ciation. 

Mr. Murdock: That may be the answer to what I had in 
mind. 
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Umtrii S’tatfH (Eourt of Appeals 

Foe The District of Columbia Circuit 


No. 10230 


Mueller Brass Company, 

Petitioner 


v. 


National Labor Relations Board, 

Respondent 


ON PETITION TO REVIEW AND SET ASIDE ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 

Upon a charge filed by the International Die Sinkers 
Conference, Port Huron Die Sinkers Lodge No. 40, herein 
called “the Die Sinkers Union”, the Regional Director of 
the National Labor Relations Board, herein called “the 
Board”, for the Seventh Region, issued a complaint, dated 
November 12, 1948 (J. App. 14-18), against the Mueller 
Brass Company, petitioner, herein called “the Company”, 
alleging that it had engaged in and was engaging in unfair 
labor practices within the meaning of Section 8(a)(1) and 
(5) and Section 2(6) and (7) of the National Labor Rela¬ 
tions Act, as amended by Title I of the Labor Management 
Relations Act of 1947, 61 Stat. 136, 29 U. S. C. Supp. I, 
Sections 141, et seq., herein called “the Act”. 

The Company answered (J. App. 20-21) on November 
23, 1948, admitting certain allegations of the complaint, in¬ 
cluding its refusal to bargain with the Die Sinkers Union, 
but denying that it was engaged in or had engaged in any 
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unfair labor practice within the meaning of Section 8(a)(1) 
or (5) of the Act for the reason that the Die Sinkers Union 
was not and is not the representative of the majority of 
the employees in a unit appropriate for the purposes of 
collective bargaining. 

Upon the record stipulated to by the parties, the Board 
on March 29,1949, entered its Order, directing the Company 
to cease and desist from refusing to bargain collectively 
with the Die Sinkers Union as the exclusive bargaining 
representative of all journeymen die sinkers and their ap¬ 
prentices at the Company’s Port Huron, Michigan, plant. 

On April 15, 1949, the Company filed its petition 
(J. App. 40-47) with this Court seeking review and setting 
aside of the Board’s Order. 

This Court has jurisdiction of the subject matter of 
this proceeding by virtue of Section 10(f) of the Act. 

STATEMENT OF THE CASE 

Paragraph II of the Stipulation (J. App. 22-28) pro¬ 
vides that “the entire record of the Board in the matter of 
Mueller Brass Company, Employer, and International Die 
Sinkers Conference Lodge No. 40, Petitioner, and Inter¬ 
national Association of Machinists Local No. 218, Inter- 
venor, Case No. 7-RC-50, herein called “the representation 
proceeding”, including, without limitation thereto, the Peti¬ 
tion, Amended Petition, Notice of Hearing, transcript of 
proceedings before the Hearing Officer, exhibits received 
by the Hearing Officer, transcript of oral argument of 
parties before the National Labor Relations Board, Wash¬ 
ington, D. C., the Board’s Decision and Direction of Elec¬ 
tion, issued on or about August 18, 1948, the Board’s 
Amended Direction of Election, issued September 13,1948, 
motion of Mueller Brass Company for reconsideration of 
the Board’s Decision and Direction of Election, dated Sep¬ 
tember 7, 1948, Board Order denying Mueller Brass Com¬ 
pany’s aforesaid motion, dated September 17, 1948, the 
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Board’s Supplementary Decision and Certification of Rep¬ 
resentatives, dated October 13, 1948, together with briefs 
and motions submitted to the Board by any of the parties in 
any of the aforesaid proceedings, shall constitute the entire 
record in this proceeding”, i.e., Case No. 7-CA-152, 82 
NLRB No. 48, herein called “the complaint proceeding”, 
and that upon the record so constituted the Board may 
make findings of fact and conclusions of law and may enter 
its decision and appropriate order thereon. The following 
statement of facts is based upon that record. 

The Company operates one plant at Port Huron, 
Michigan, comprising a casting shop, rod mill and tube mill, 
fabrication department, forging shop, tube bending division, 
sand foundry and divisions for polishing, plating and simi¬ 
lar operations, together with numerous service divisions. 

The Company’s employees number approximately 3400 
(J. App. 41), of which approximately 2630 are embraced 
within a production unit, known as Unit B (J. App. 110) 
and approximately 370 are embraced within a skilled or 
maintenance unit, known as Unit A (J. App. 110-111), 
which furnishes service to the production departments, in¬ 
cluding tools, dies, jigs, maintenance and repair. The re¬ 
maining approximately 400 employees of the Company are 
office and clerical employees. 

Since 1942, the employees in Unit B, none of whom are 
involved in the present controversy, have been represented 
for collective bargaining purposes by the United Auto 
Workers, CIO, and from 1933 until 1942 were represented 
by the Brass, Bronze & Copper Workers Federal Union 
No. 18796, AFL. 1 

Unit A embraces various skilled employees who have 
been organized by the International Association of Ma¬ 
chinists, Local 218, AFL, herein called “the Machinists 
Union”, since 1933 and have been formally represented by 
the Machinists Union in separate collective bargaining 
agreements with the Company since February 17, 1939. 2 

1 Mueller Brass Co., 39 NLRB 167, 171 
3 Mueller Brass Co., 39 NLRB 167, 171 
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The 370 Unit A employees work in various places about 
the Company premises, principally in the machine shop and 
the tool room (J. App. 110-111). 149 of these employees 
are employed in the tool room, most of them working on 
machines of one kind or another (J. App. 111). The prin¬ 
cipal classifications, together with the number of employees 
in each classification, of employees in the tool room include 
•journeymen forging die sinkers (14), apprentice forging 
die sinkers (2), tool and die makers (25), tool grinders (45), 
Lathe operators (19), pattern makers (4), tool inspectors 
(5), shaper hands (5), planers (1), milling machine opera¬ 
tors (2), forging die grinders (2), and heat treaters (5) 
(J. App. 133-134). 

Of the 149 employees in the tool room a total of 85 em¬ 
ployees are engaged in working on dies or parts of dies 
used in the manufacture of forgings. In addition, 7 die 
designers, who are physically located outside the tool room, 
are engaged in working on forging dies. The nature of the 
work performed by these 92 employees, together with the 
approximate percentage of their time devoted to work on 
forging dies, or parts thereof, as shown by Co. Exhibit 
No. 11 (J. App. 131-133) is shown by the following table: 


Classification 


No. Nature of Work 


Percentage of time 
spent in work on dies 
or parts thereof 


Journeymen Die Sinkers 

14 

Sinks impression 

100 % 

Apprentice Die Sinkers 

2 

Sinks impression 

100 % 

Forging Die Ring Grinders 

2 

Grind dies and rings in 
order that same can be as¬ 
sembled 

100 % 

Forging Die Grinders 

1 

Grind impressions for dies 
also grind inserts for dies 

100 % 

Gauge and Tool Inspector 

1 

Inspects and checks all di¬ 
mensions on forging die 
impressions 

100 % 

Forging Die Fit-Up 

3 

Fit and assemble knock outs 
and assemble dies into 
blocks 

100 % 
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Planer 


Die Designers 


Lathe Operators 

U U 


Tool and Die Makers 
and Apprentices 


Heat Treaters 


Shaper Hands 


1 Dovetail and match edge on 
die blocks prior to sinking 
them 100% 

7 Design all the forging and 
trimming dies and parts 
for same 66% % 

' 90% 

6 ) Sink round impressions in - Indeter- 
131 dies; turn knock outs, minate 

make types turn around 
impression inserts; turn 
upper and lower die block 
inserts; turn press die 
blanks also complete forg¬ 
ing die impressions. 

32 Make irregular shaped forg¬ 
ing die types, mill upper 
and lower die block in¬ 
serts, make trimmer dies 
and punches complete Not Stated 

5 Heat treat all forging press 

dies; hammer die inserts 
and parts of dies as fol¬ 
lows : knock outs upper 
and lower block inserts; 
upper and lower die rings 
all types Not Stated 

6 Shape hammer forging die 

inserts, knock out plates, 
stock for irregular shape 
types and trim dies 10% 

92 


As is shown by Article A, Section 2 and 3 of the Con¬ 
stitution of the Union, p. 27, all of the 92 employees listed 
on this table are eligible for membership in the Die Sinkers 
Union and as counsel for the Union conceded in the oral 
argument before the Board in the representation proceed¬ 
ing, this is the first instance in which the Die Sinkers Union 
has proposed a unit less comprehensive than one embracing 
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all employees working on dies or parts of dies (J. App. 
148, 152). 

While the 14 journeymen die sinkers and the 2 appren¬ 
tice die sinkers perform the operation of making the im¬ 
pression in a die (other than round or cylindrical dies which 
do not require the service of a journeyman die sinker), the 
services of all the different groups of employees listed 
above are required to complete the making of a forging die. 
The process of manufacturing dies includes design by the 
die designers, who are physically located in the main office 
building (J. App. 121), preliminary preparation of the 
blocks of steel by the lathe man (J. App. 122), work by the 
die set-up men, the making of the impression by the journey¬ 
men die sinkers, inspection by the inspector, return to the 
die set-up man for grinding, the fitting of the die to the ring 
by the die ring grinders, return to the die set-up man for 
fitting the parts together and pressing the die into the rings 
(J. App. 123). As indicated by the table, some of the 
different classifications, other than journeyman die sinkers, 
spend 100% of their time in work on dies, while employees 
in other classifications spend a portion, ranging from 10% 
to 90%, of their time at work on other than dies. 

The 149 employees in the tool room (including the 14 
journeymen die sinkers and the 2 apprentices) are housed 
in. a single building; journeymen die sinkers and appren¬ 
tices are not segregated from the others, they share the 
same facilities, time clock, work the same hours and utilize 
the same machinery (J. App. 80, 81, 83, 88). 

During the period from 1933 to 1939, the Company 
maintained that a single plantwide unit was the appro¬ 
priate unit for collective bargaining purposes while the 
Machinists Union took the position that the skilled em¬ 
ployees in Unit A should be treated as a unit separate from 
the production employees and during this period the Com¬ 
pany entered into a single collective bargaining contract 
each year with both the Machinists Union and the Brass, 
Bronze and Copper Workers Federal Union (AF1»). How- 
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ever, commencing in February 1939, the Company has rec¬ 
ognized the Machinists Union as the bargaining representa¬ 
tive of the employees in Unit A, has entered into annual 
collective bargaining contracts with Machinists Union, act¬ 
ing as the representatives of all the employees in Unit A, 
and the Board has recognized Unit A as the appropriate 
unit for collective bargaining purposes and the Machinists 
Union as the representative of a majority of the employees 
in such unit. Mueller Brass Co ., 39 NLRB 167. 

During the 16-year period of the Company’s dealings 
with the Machinists Union as representative of its em¬ 
ployees, 8 of the 14 journeymen die sinkers have held vari¬ 
ous posts within the Machinists Union, including the presi¬ 
dency, vice presidency, treasurer, financial secretary, re¬ 
cording secretary, trustee, memberships on the Joint Ap¬ 
prenticeship Committee and membership on the bargaining 
co mm ittee of the Machinists Union local. (J. App. 130-131). 

Although the Die Sinkers Union filed a petition (Case 
No. 7-R-2243), which was subsequently administratively 
dismissed, with the Regional Director of the Board on 
January 28, 1946, seeking a separate unit confined to jour¬ 
neymen die sinkers and their apprentices (J. App. 87), 
these employees continued to participate in the representa¬ 
tion of the Machinists Union and Robert C. Porter, one of 
the journeymen die sinkers who had previously held vari¬ 
ous jobs including the presidency of the Machinists Union 
local, and who is president of the Die Sinkers Union, was 
reelected to the Machinists Union bargaining committee in 
January 1947 and served as a member thereof through 
January 1948 (J. App. 130-131). 

The rate of pay of journeymen die sinkers pursuant to 
contracts negotiated with the Company by the Machinists 
Union is the highest of any of the employees in the unit 
represented by the Machinists Union (J. App. 133-134). 
Die designers receive the same rate of pay. 

In January 1948 the Die Sinkers Union requested the 
Company to recognize it as the exclusive representative for 
collective bargaining purposes of the employees within a 
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unit composed of the 14 journeymen die sinkers and the 2’ 
die sinkers’ apprentices employed by the Company in its 
tool room who were then and have been represented for 
collective bargaining purposes by the Machinists Union. 
This request was denied by the Company because it was 
then and for at least 10 years past had recognized and bar¬ 
gained with the Machinists Union as the exclusive represen¬ 
tative of all the 370 employees within Unit A, which in¬ 
cluded among others, all of the 92 persons working on dies 
or parts of dies, including the 14 journeymen die sinkers 
and 2 apprentices. 

The Die Sinkers Union thereupon initiated the repre¬ 
sentation proceeding by filing a petition with the Board seek¬ 
ing a determination by the Board that a unit confined to 
journeymen die sinkers and their apprentices employed by 
the Company constitutes a unit appropriate for collective 
bargaining and direction of an election to be held within 
such unit. 

After a hearing before a hearing officer in Port Huron, 
Michigan, on March 15, 1948, and oral argument before the 
Board on June 24,1948, at which the facts, as recited above, 
were developed in the record, the Board issued its Decision 
and Direction of Election in the representation proceeding 
on August 18, 1948 (J. App. 6-12). 

At the oral argument before the Board, the representa¬ 
tive of the Die Sinkers Union, after asserting that in all 
other cases in the past the Die Sinkers Union had, and in 
future cases proposed to, claim a unit embracing all em¬ 
ployees working on dies or parts of dies, whether or not 
they were journeymen die sinkers or apprentices, stated 
that the reason for proposing a unit confined to journeymen 
and apprentices in this case was that some of the persons 
who perform some work on dies also devoted a substantial 
portion or majority of their time to other work such as tool 
and die making (J. App. 152-153). 

In its Decision and Direction of Election in the repre¬ 
sentation proceeding, issued on August 18, 1948, the ma- 
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jority of the Board made no final determination of the ap¬ 
propriate unit, held that because the sinking of impressions 
(performed by journeymen die sinkers) “is the most diffi¬ 
cult step and constitutes the distinguishing feature of this 
craft. . . journeymen die sinkers and their apprentices . . . 
may constitute an appropriate unit for the purposes of 
collective bargaining . . .” even though “the proposed unit* 
. . . differs from the unit traditionally sought by [the Die 
Sinkers Union], and despite the history in this industry of 

including these die sinkers within a more inclusive unit_” 

(J. App. 9-10). The majority of the Board then directed an 
election to be held within the proposed unit, stating that it 
would be “guided in part by the desires of those employees 
as expressed” in such election. 

The Chairman and Member Gray dissented and voted 
to dismiss the petition. Member Reynolds was not present 
at the oral argument. 

Thereafter, after rejection on September 7, 1948, of 
the Company’s motion for reconsideration, an election was 
held on September 13, 1948, at which all 16 of the journey¬ 
men die sinkers and apprentices voted for the Die Sinkers 
Union, the Board issued its Supplemental Decision and 
Certification of Representatives on October 13, 1948 (J. 
App. 12-13), finding that the unit proposed by the Die 
Sinkers Union was an appropriate unit and certifying the 
Die Sinkers Union as the representative for collective bar¬ 
gaining of all the employees within such unit. 

Both before and after October 13,1948, the Die Sinkers 
Union requested the Company to bargain with it as the 
representative of the Company’s journeymen die sinkers 
and their apprentices and the Company declined, asserting 
that it disagreed with the majority of the Board that the 
proposed unit might be or was appropriate and that it 
would not bargain with the Die Sinkers Union as the rep¬ 
resentative of the employees within such a unit until or¬ 
dered to do so by an appropriate Court of the United States. 

Upon the charge, complaint and stipulation already 
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referred to the Board issued its cease and desist Order 
(J. App. 34-35) based upon the prior certification of the 14 
journeymen and 2 apprentice die sinkers as an appropriate 
collective bargaining unit. The Company seeks to have that 
Order set aside for the reason that none of the evidence in 
the record supports or has any rational probative force 
tending to support the appropriateness of the bargaining 
unit certified by the Board and made the basis of its Order. 

STATEMENT OF POINTS 

1. The Board’s finding in the representation proceed¬ 
ing with respect to the appropriate unit, although not re- 
viewable as such, is reviewable here where the Board’s 
Order in the complaint proceeding is based upon its finding 
and certification in the representation proceeding. Petition 
n 17,18,19 (J. App. 45-46). 

2. In reviewing the Board’s Order this Court should 
determine whether, applying the relevant rational stand¬ 
ards heretofore found by the Board to be applicable to the 
determination of units appropriate for collective bargain¬ 
ing, there is any substantial evidence in the record tending 
to support the appropriateness of the unit of 14 journeymen 
die sinkers and 2 apprentices certified by that Board and 
made the basis of its Order. If, by these standards, there 
appears to be no substantial evidence in the record consid¬ 
ered as a whole to support the unit certified, the Order must 
be set aside and cannot find support in any supposed ad¬ 
ministrative expertise of the Board unrelated to the evi¬ 
dence in this record. Petition H 17 (J. App. 45). 

3. When examined with reference to the rational cri¬ 
teria heretofore developed by the Board for the determina¬ 
tion of appropriate bargaining units, none of the evidence 
in this record supports the appropriateness of the unit 
certified by the Board. Petition H1117,18,19 (J. App. 45-46). 
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4. In making its findings and certification of the unit 
appropriate for collective bargaining, upon which its Order 
is based, the Board has either— 

(a) accorded controlling weight to the extent to 
which the employees in the unit certified 'have been 
organized by the Die Sinkers Union, contrary to the 
mandate of §9(c)(5) of the Act (Petition fill 18, 19; 
J. App. 45-46); or 

(b) unlawfully delegated its statutory function 
and duty in the matter of determining an appropriate 
collective bargaining unit to the 16 employees em¬ 
braced within the unit certified (Petition Till 18, 19; J. 
App. 45-46). 

SUMMARY OF ARGUMENT 

The obligation imposed on the Company by §8(a) (5) 
of the Act is an obligation to bargain collectively with the 
representative of a majority, of its employees “in a unit 
appropriate for such purposes” [§9(a)]. The Company 
may not validly be ordered to bargain with the representa¬ 
tive of its employees in a unit inappropriate for collective 
bargaining purposes. 

Although conceding that it has refused to engage in 
collective bargaining with the Die Sinkers Union, as the 
representative of 14 journeymen die sinkers and 2 appren¬ 
tices employed in its tool room, the Company maintains 
that it has not and is not committing any unfair labor prac¬ 
tice within the meaning of §8(a) (5), and therefore 8(a)(1), 
of the Act because the Die Sinkers Union is not the repre¬ 
sentative of the majority of the employees in a unit appro¬ 
priate for the purposes of collective bargaining- The unit 
certified by the Board to be appropriate is one confined to 
14 journeymen die sinkers and 2 apprentice die sinkers out 
of a total of 92 employees engaged in working on dies or 
parts of dies who form a portion of a unit of 370 skilled 
employees who have been represented, for collective bar¬ 
gaining purposes, by the Machinists Union for over 11 
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years. All the rational considerations heretofore deemed 
relevant by the Board in reaching a determination as to an 
appropriate unit indicate the inappropriateness of the unit 
certified and support the maintenance of the historic unit 
of skilled .employees represented by the Machinists Union. 

To the extent that any of the relevant criteria might 
warrant the designation of a unit smaller than the historic 
unit, they point to a unit embracing the die sinkers craft. 
But the die sinkers craft embraces not merely the fragment 
of journeymen and apprentices certified here, but all em¬ 
ployees working on dies or parts of dies. At the Company 
plant such a unit would embrace 92 employees instead of 
the 16 embraced within the unit certified. 

In reviewing the Board’s Order, this Court is not called 
upon to weigh conflicting evidence or testimony. None of 
the relevant factual evidence is in conflict and none of it, 
when examined in relation to the rational criteria which 
the Board itself has heretofore declared to be applicable to 
the determination of appropriate bargaining units, lends 
any support to the unit certified and made the basis for the 
Order. Under the new Act, so-called administrative exper¬ 
tise of the Board cannot suffice to sustain the Order in the 
face of all the substantial evidence to the contrary. 

Although there is no evidence on the point in this rec¬ 
ord, antecedently it might have been supposed, and after 
the election it was clear, that the "Die Sinkers Union had 
extensively organized the employees in the unit requested 
by the Die Sinkers Union and certified by the Board. This 
consideration, known as “the extent of organization,” is a 
relevant consideration in the determination of appropriate 
units. But it is the only rational consideration which does 
support the unit certified and §9(c) (5) of the Act expressly 
forbids the Board to give this consideration controlling 
weight. 

Although by all rational standards the evidence in the 
record shows the unit certified by the Board to be inappro¬ 
priate, in its Decision, Direction of Election (J. App. 6-12) 
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in the representation proceeding, the Board did not find the 
unit of 14 journeymen and 2 apprentice die sinkers appro¬ 
priate. It found only that this unit may be appropriate and 
directed an election to be held among the 16 employees to 
ascertain their wishes. After a unanimous vote in favor of 
the unit, the Board certified the unit of 16 as appropriate 
(J. App. 12-13). 

As it was originally conceived and as the Board has 
purported to apply it, the so-called Globe doctrine may 
appropriately be applied only when all other considerations 
are substantially evenly balanced and either contention re¬ 
garding the appropriate unit, if unopposed, would be 
adopted. In the present case, not one of the relevant con¬ 
siderations support the unit claimed by the Die Sinkers 
Union. In these circumstances, the application of the Globe 
doctrine to permit 16 employees to determine that a unit 
confined to them is appropriate is wholly unreasonable and 
arbitrary and amounts to an illegal delegation of the 
Board’s statutory function to these 16 employees of the 
Company. 

Since none of the substantial evidence in the record 
affords any rational support for the Board’s conclusion as 
to the appropriateness of the unit certified and made the 
basis of its Order, that Order must be set aside. 

ARGUMENT 

I 

The Scope of the Review to be Accorded 
the Board’s Order 

Petitioner here seeks to contest the appropriateness of 
the unit which the Board has certified (J. App. 12-13) as 
appropriate for collective bargaining purposes, which cer¬ 
tification is made the basis of the Order in the complaint 
proceedings (J. App. 34-35). Although the Board’s certifi¬ 
cation of the bargaining unit is not reviewable directly, 
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A. F. of L. v. N.L.R.B., 308 U.S. 401, it is reviewable here 
where the certification has been made the basis of a final 
Order of the Board. Pittsburgh Plate Glass Co. v. NXJR.B., 
313 U.S. 146,154. 

Before coming to the argument on the merits, consid¬ 
eration should be given to the scope of the review which 
this Court should make of the Board’s Order. 

Prior to the passage of the Act, the boundaries of per¬ 
missible judicial review of Board orders had been deline¬ 
ated by the Supreme Court. See e.g., Consolidated Edison 
Co. v. NLRB , 305 U.S. 197, 299; NLRB v. Columbian En¬ 
amel & Stamping Co., 306 U.S. 292, 300. 

But since the passage of the Act account must be taken 
of the effect of the amendments to §§10(b), (c), (e) and (f) 
which the Congress incorporated into the Act for the ex¬ 
pressed purpose of altering the prior law and the deci¬ 
sions under it to broaden the scope of judicial review of 
orders of the Board. 

Despite the expression of contrary judicial views, 
NIjRB v. Crompton-Highland Mills, Inc., 337 U.S. 217, 69 S. 
Ct. 960, 961-962; Eastern Coal Corp. v. NLRB, U.S.C.A. 

Fourth Circuit, No. 5822, decided June 13,1949,-F (2d) 

-, 24 LRRM 2210, 2213-2214 and NLRB v. Austin Co., 

165 F (2d), 592,595, we believe that Congress demonstrably 
intended and effectively expressed its purpose to alter the 
prior law and that judicial interpretation of the Act should 
give effect to that expressed congressional intention. 

The provisions of the Act which give rise to what we 
believe to be an enlarged scope of judicial review of Board 
orders are to be found in (1) the provisions of §10(b) of 
the Act which require that unfair labor practice cases be¬ 
fore the Board be conducted, so far as practicable, in ac¬ 
cordance with the rules of evidence applicable in the United 
States District Courts; (2) the provisions of §10(c) which 
permit the Board to issue cease and desist orders only on 
the basis of the preponderance of the testimony taken; and 
(3) the provisions of §10(e) and (f) providing that the 
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courts shall accord finality to Board findings with respect 
to questions of fact if supported by substantial evidence on 
the record considered as a whole. 

By these new provisions, taken together, Congress 
sought to broaden the scope of permissible judicial review 
and to limit the area of matters on which the courts had 
previously held the Board’s findings to be beyond the 
reach of judicial correction. 

The evolution of the language of the present Act from 
the conflicting provisions of the Senate and House bills, 
together with a comparison of the language of the present 
Act with that of the prior law, and explanatory statements 
made by the Senate and House Committees and the au¬ 
thoritative legislative expositors of the bills on the floors 
of the two Houses concerning the purposes of these changes 
are set forth in the comparative tables on pages 15a, 15b 
and 15c. 

From these materials it is plain that Congress exhib¬ 
ited an unmistakable intention to broaden the then existing 
scope of judicial review of Board orders and not merely to 
permit but to encourage judicial intervention to prevent 
what it regarded as the grave past abuses of the Board in 
the decision of cases. Such evidently is the view entertained 
by the Court of Appeals for the Fifth Circuit. NLRB v. 
Caroline Mills, Inc . 167 F (2d) 212, 213. 3 However, the pre¬ 
cise extent of the broadened scope of review is open to 
some question and indeed other Courts of Appeals and the 
Supreme Court have expressed views indicating that the 
Congress was unsuccessful in effecting its announced pur¬ 
poses. See NLRB v. Crompton-Highland Mills, Inc., supra; 
NLRB v. Austin Co., supra; Eastern Coal Corp v. NLRB, 
supra. 

'“We are in no doubt that the invoked provisions of the Labor Man¬ 
agement Act were directed at these abuses of administrative expertise 
so-called, which the prevailing climate of Washington opinion, both 
Board and Court wise, has done so much to foster and encourage. Neither 
are we in any doubt that their total purpose has been, their effect will 
be, not only to proscribe bad, while prescribing good, practices for the 
Board, but to give the courts more latitude on review.” 
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We think none of these cases are dispositive of the 
question of the scope of review provided for in the pres¬ 
ent Act. 

In the Crompton-Highland Mills case, supra, this prob¬ 
lem was adverted to in a footnote to the opinion in which 
Mr. Justice Burton set forth the provisions of §10(e) of 
the prior law and §10(e) of the Act and then quoted from 
an earlier opinion the general proposition that the function 
of the Courts under this subsection of §10 is not to weigh 
evidence in reviewing the Board’s orders. It is evident that 
this problem was not a litigated issue in the case, that no 
question wrns raised as to the sufficiency of the evidence to 
support the Board’s findings. “The primary issue for dis¬ 
cussion is, rather, the extent to which the Board’s findings 
of fact support its cease and desist order ...” 69 S. Ct., at 
p. 692. Thus this dictum, announced in a footnote, at most 
amounts to a statement that the Courts will not afford trials 
de novo and attempt to weigh all the evidence before the 
Board. But since the Court obviously gave no general or 
precise consideration to the effect of the changes in sub¬ 
sections (b), (c), and (e) and (f), taken together, we sug¬ 
gest that this statement cannot be said to foreclose the 
necessity for inquiry as to the proper scope of the review 
provided in the present Act. 

Similarly, in the Austin case, supra, the Court of Ap¬ 
peals for the Seventh Circuit recognizes that Congress in¬ 
tended to broaden the scope of the courts’ reviewing power 
but, observing that certainly there is to be no trial de novo, 
thus eliminating the doctrine of weighing the evidence, it 
concludes that, “in effect, the scope of our review under 
the new Act is only immaterially changed from the scope of 
our review under the National Labor Relations Act.” 165 
F (2d), at p. 595. But here again, the Court obviously 
failed to consider the effect of the amendments to subsec¬ 
tions (b) and (c) of §10 and, as we shall indicate below, 
the Court’s conclusion is not a necessary one from the fact 
that trials de novo are not intended by the new language. 




Section 10 (b) 


HJL 3020, as reported by the House Committee 
on Education and Labor, and as passed by the 

House 


“(b) . . . Any such proceeding shall, so far as practicable, be conducted 
in accordance with the rules of evidence applicable in the district courts 
of the United States under the rules of civil procedure for the district 
courts of the United States, adopted by the Supreme Court of the United 
States pursuant to the Act of June 19, 1934 (U.S.C., title 28, secs. 723-B, 
723-C).” 


Comment by House 

Committee on Edn- “Evidence.—Another important change con- 

cation and Labor cems the evidence before the Board. The 

present act (sec. 10(b)) says that rules of evidence prevailing in courts 
of law and equity shall not be controlling. In the circuit courts of appeals, 
the court must regard the Board’s findings of fact as ‘conclusive’ if they 
are ‘supported by evidence’ (sec. 10(e) and 10(f)). 

“Thus the act gives the Board great latitude in choosing the evidence 
that it will believe and gives great effect to findings that rest on that 
evidence. 

“The Supreme Court has insisted that the circuit courts of appeals, in 
reviewing decisions of the Board, adhere strictlty to those terms of the 
act that deal with the Board’s findings and with the kind of evidence 
upon which the Board can rest them ( Consolidated Edison Co. v. National 
Labor Relations Board, 305 U.S. 197 (1938).; National Labor Relations 
Board v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939); 
International Association of Machinists v. National Labor Relations 
Board, 311 U.S. 72, 79 (1940) ; National Labor Relations Board v. Auto¬ 
motive Maintenance Mach. Co., 315 U.S. 282 (1942); Foote Bros. Gear 
& Machine Corp. v. National Labor Relations Board, 311 U.S. 620 
(1940); Link-Belt Co. v. National Labor Relations Board, 311 U. S. 584 
(1941). Anything more than a ‘modicum’, a ‘scintilla’ of evidence is 
enough, or the Board may rely upon ‘inferences’, ‘imponderables’, ‘back¬ 
ground material’, or ‘the whole congeries of facts’. 


S. 1126, as reported by the Senate Committee 
on Labor and Public Welfare, and Hit- 3020, 
as passed by the Senate 


“(b) ... In any such proceeding the rules of evidence prevailing in 
courts of law or equity shall not be controlling.” 


H.R. 3020, as agreed upon by Conference Committee 

Comparison of the National Labor Relations Act of 1935 with the Bill 
as it emerged from the Conference Committee, and as it was passed as 
Title I of the Labor Management Relations Act of 1917. 

Key to Comparison 

Portions of the National 
Labor Relations Act which 
have been eliminated by 

the Labor Management j 

Relations Act are enclosed 
in black brackets; provi¬ 
sions which have been 
added to the National La¬ 
bor Relations Act are in 
italics; and unchanged 
portions of the National 
Labor Relations Act are 
shown in roman. 
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“(b) ... [In any such proceeding the rules of evidence prevailing in 
courts of law or equity snail not be controlling.} Any such proceeding 
shall, so far as practicable, be conducted in accordance with the rules of 
evidence applicable in the district courts of the United States under the 
rules of civil procedure for the district courts 6f the United States, 
adopted by the Supreme Court of the United States pursuant to the Act 
of June 19, 1931 ( US.C ., title S8, secs. 723-B, 723-C ).” 




Comment of the House 
Managers in the Confer¬ 
ence Report on H.R. 3020 “(6) The House bill provided, in section 
10(b), that proceedings before the Board should be conducted, so far as 
practicable, in accordance with the rules of evidence applicable in the 
district courts of the United States under the rules of civil procedure. 
The Senate amendment retained the language of the present act, which 
provides that the rules of evidence prevailing in the courts shall not be 
controlling. The reason for this provision in the House bill was explained 
in full in the committee report on the bill. If the Board is required, so 
far as practicable, to act only on legal evidence, the substitution, for 
example, of assumed ‘expertness’ for evidence will no longer be possible. 
The conference agreement in section 10(c) contains this provision of 
the House bill.” H. RepL No. 510, 80th Cong., 1st Sess-, p. 53. 


Debate on the Conference 

Report on the floor of the [Explaining the changes agreed upon in Con- 
House of Representatives ference] “Mr. HARTLEY.... In addition to 
that, the bill requires that the rules of evidence shall apply as far as 
local examinations are concerned. The bill says that the Board itself 
shall move only on a preponderance of the evidence and also materially 
broadens the scope of the judicial review.” 93 Daily Cong. Sec. 6540, 
June 4, 1947. 
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motive Maintenance Mack . Co., 315 U.S. 282 (1942) i Foote Bros. Gear 
& Machine Corp. v. National Labor Relations Board, 311 U.S. 620 
(1940) ; Link-Belt Co. v. National Labor Relatione Board, 311 U. S. 584 
(1941). Anything more than a ‘modicum’, a ‘scintilla’ of evidence is 
enough, or the Board may rely upon ‘inferences’, ‘imponderables’, ‘back¬ 
ground material’, or ‘the whole congeries of facts’. 

“These clauses of the act have resulted in what the courts have described 
as ‘shocking injustices’ in the Board’s rulings, ‘assinine reasoning’ by 
the Board, findings ‘overwhelmingly opposed by the evidence’, findings 
that ‘strain our credulity’, and ‘remarkable discrimination’ on the part 
of the Board in believing its own witnesses and in disbelieving others. 
(See, for example, Wilson & Co. v. NJLJ2JB-, 126 Fed. 114, 117 (C.C.A. 7, 
1942); Wyman-G or don Co. v. N-LRJB-, 17 L.L.R. 823 (C.C.A. 7, 1946); 
NLJIJ1. v. Columbia Products Corp ., 141 Fed. (2d) 687 (C.CA. 2, 
1944) ; NLJtR. v. Union Pacific Stages, Inc., 99 Fed. (2d) 153 (C.C.A. 9, 
1938), and cases cited therein.) 

“However repugnant to the courts the Board’s decisions may seem, the 
act, by making the Board in effect its own Supreme Court so far as its 
findings of fact are concerned, renders the courts all but powerless to 
correct the Board’s abuses. 

“Courts often have deferred to the assumed expertness of the Board 
when their own judgment would lead them to disagree. The Board’s 
expertness is largely theoretic. See: T. R. Iserman, op. cit., pp. 60-62. 

“Requiring the Board to rest its rulings upon facts, not interferences, 
conjectures, background, imponderables, and presumed expertness will 
correct abuses under the act. 

“The bill does this, by providing in section 10 (b) of the amended Labor 
Act that ‘so far as practicable’, the new Board’s proceedings shall be 
conducted ‘in accordance with the rules of evidence applicable in the 
district courts of the United States under the rules of civil procedure’. 
There is no such diversity in the rules of evidence among the several 
States as to make this clause unduly burdensome to the Board or to its 
trial examiners. Local lawyers and the Administrator’s regional attor¬ 
neys appearing before the trial examiners can always advise them of 
oddities in local laws. And, in any event, an error in admitting or ex¬ 
cluding evidence can be grounds for reversal only if it is substantial.” 
H. Kept. No. 245, pp. 40-41. 


[base of Representatives ferenee] “Mr. HARTLEY_In addition to 

that, the bill requires that the rules of evidence shall apply as far as 
local examinations are concerned. The bill says that the Board itself 
shall move only on a preponderance of the evidence and also materially 
broadens the scope of the judicial review.” 93 Daily Cong. Rec. 6540 
June 4, 1947. i ’ 


Debate on the Confer¬ 
ence Report on the [Supplementary Analysis of H R . 3020, as 

floor of the Senate passed, submitted by Senator Taft-J 

“Section 10 (b) : The conferees amended this section to require tha t pro¬ 
ceedings before the Board be conducted, so far as practicable, in accord¬ 
ance with the rules of evidence applicable in the United States district 
courts. This provision has been attacked as one completely straitjacket- 
ing administrative procedure. As I stated on the floor, this is more a 
preventive measure than one to cure existing abused. The Board’s earlier 
habit of accepting litterally anything into the record was indefensible. 
I am informed that now the trial examiners conduct their hearings 
pretty much in conformity with the practice of the courts in the locality 
where the hearing is being held. Then, too, the limitation ‘so far as 
practicable’ gives to the trial examiner considerable discretion as to how 
closely he will apply the rules of evidence.” 93 Daily Cong. Rec. 7002, 
June 12, 1947. I 
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H.R- 3020, as reported by the House Committee S. 1126, as reported by the Senate Committee 

on Education and Labor, and as passed by the on Labor and Public Welfare, and H. R. 3020, 

House as passed by the Senate 


“(c) ... If upon the weight of the evidence the Board shall be of the 
opinion that any person named in the complaint has engaged in or is 
engaging in any unfair labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be served on such person 
an order requiring such person to cease and desist from such unfair 
labor practice , . 


Comment by House 

Committee on Edu- “C. A third change forbids the Board to 

cation and Labor reinstate an individual unless the weight of 

the evidence shows that the individual was not suspended or discharged 
for cause. In the past, the Board, admitting that an employee was guilty 
of gross misconduct, nevertheless frequently reinstated him, ‘inferring’ 
that, because he was a member or an official of a union, this, not his 
misconduct, was the reason for his discharge.” H. Kept. No. 245, p. 42. 


“(c) ... If upon all the testimony taken the Board shall be of the opin¬ 
ion that any person named in the complaint has engaged in or is engag¬ 
ing in any such unfair labor practice, then the Board shall state its find¬ 
ings of fact and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such unfair labor 
practice. ...” 


P 


Debate on the floor 

of the House of “Mr. HARTLEY. ... We further make it in 

Representatives order that these decisions shall be made on 

a preponderance of the evidence rather than on the fictitious evidence 
that has been permitted in times past by examiners of the Board.” 93 


H.R. 3020, as agreed upon by Conference Committee 

Comparison of the National Labor Relations Act Of 1935 with the Bill as 
it emerged from the Conference Committee, and as it was passed as Title 
I of the Labor Management Relations Act of 19U7. 

“(c) ... If upon {all} the preponderance of the testimony taken the 
Board shall be of the opinion that any person named in the complaint 
has engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person to cease and desist 
from such unfair labor practice . . .” 


Comment of the House 
Managers in the Confer¬ 
ence Report on H.R. 3020 “(7) In section 10(c) the House bill pro¬ 
vided that the Board should base its decisions upon the ‘weight of the 
evidence’. The Senate amendment retained the present language of the 
act, permittting the Board to rest its orders upon ‘all the testimony 
taken’. The conference agreement provides that the Board shall act only 
on the ‘preponderance’ of the testimony—that is to say, on the weight of 
the credible evidence. Making the ‘preponderance’ test a st^itory re¬ 
quirement will, it is believed, have important effects. For example, evi¬ 
dence could not be considered as meeting the ‘preponderance’ test merely 
by the drawing of ‘expert’ inferences therefroip, where it would not 
meet that test otherwise. Again, the Board’s decisions should show on 
their face that the statutory requirement has been met—they should indi¬ 
cate an actual weighing of the evidence, setting forth the reasons for 
believing this evidence and disbelieving that, for according greater 
weight to this testimony than to that, for drawing this inference rather 
than that. Immeasurably increased respect for decisions of the Board 
should result from this provision.” H. Rept. 510, 80th Cong., 1st Sess., 
pp. 53-54. 

“(10) The House bill also included, in section 10(c) of the amended 
act, a provision forbidding the Board to order reinstatement or back pay 
for any employee who had been suspended or discharged, unless the 
weight of the evidence showed that the employee was not suspended or 
discharged for cause. The Senate amendment contained no corresponding 
provision. The conference agreement omits the ‘weight of evidence’ lan¬ 
guage, since the Board, under the general provisions of section 10, must 
act on a preponderance of evidence, and simply provides that no order 
of the Board shall require reinstatement or back pay for any individual 
who was suspended or discharged for cause . . Id, p. 55. 


Debate on the Conference 

Report on the floor of the [Explaining the changes made by the con- 
House of Representatives ferees in the bill as passed by the House] 
“Mr. HARTLEY. . . . The bill itself says that the Board itself shall 
move only on a preponderance of the evidence and also materially broad¬ 
ens the scope of the judicial review.” 93 Daily Cong. Rec. 6540, June 4, 
_ 






a preponderance of the evidence rather than on the fictitious evidence 
that been permitted in times past by examiners of the Board.” 93 
Daily Cong. Rec. 3533, April 15, 1947. 

“Mr. OWENS . . . Here is another important change. Previously, the 
Board merely made its decisions as to ■whether or not it would dismiss 
the complaint or allow the complaint on the basis of the tes¬ 
timony. Now, it must decide it on the basis of the weight of the 
testimony; that is, upon the basis of the preponderance of the evidence, 
as is done in other cases. When a case goes to the upper court, that court, 
because it could not review the facts if there was any evidence, even 
slightly more than a scintilla of evidence, would have to affirm, can now, 
under the present bill, review it on the question of whether or not the 
decision and order of the Board is against the manifest weight of the 
evidence, or whether or not the evidence is substantial. That is a very 
material change in the matter of procedure.” 93 Daily Cong. Rec. 8587- 
88, April 16, 1947. 


move only on a preponderance of the evidence and »hv materially broad¬ 
ens the scope of the judicial review.” 93 Daily Cong. Bee. 6540, June 4, 
1947. » 


Debate on the Confer¬ 
ence Report on the [In a memorandum summarizing in detail the 

floor of the Senate principal differences between the conference 

agreement and the bill which the Senate passed] “Mr. TAFT. . . Pre¬ 

vention of unfair labor practices. The existing law provides that the rules 
of evidence prevailing in courts of law or equity shall not be controlling 
m hearings before the Board, and in reviewing order of the Board, the 
courts are bound by its findings as to the facts if supported by evidence. 
The House bill adopted a weight of evidence test in ! court review and 
provided that Board proceedings, so far as practicable, be conducted in 
accordance with the rules of evidence applicable in United States district 
courts. The Senate bill left unchanged the existing law with respect to 
the conduct of Board hearings, but gave additional authority to the 
courts in review of Board cases by providing that the Board findings 
must be supported by substantial evidence on the record considered as a 
whole to be conclusive. Widespread abuse of its latitude in admitting 
evidence was prevalent in the early history of the Board. It is the cur¬ 
rent practice of the Board in its hearings generally to follow the rules 
of evidence prevailing in the courts. Therefore, the! Senate conferees 
were agreeable to the adoption of the House language with respect to 
the conduct of the Board proceedings but insisted that the Senate rule 
on court review be accepted as the conferencee agreement. 

“The conference agreement adopted from the House bill a procedural 
provision providing that trial examiner’s findings, and recommended 
orders automatically become the orders of the Board within 20 days in 
the absence of exceptions being taken by any party. This device, in many 
cases, will expedite final determinations and reduce the work load of 
Board members and their legal assistants. 

“In all other respects, section 10, the enforcement Section of the act! 
remain as in the Senate bill.” 93 Daily Cong. Rec., 6602, June 5, 1947. 

NOTE : It is evident that Senator Taft was incorrect in his summariza¬ 
tion of the changes effected by the conferees in section 10 of the 
bill as passed by the Senate. The Senator states that the Senate 
yielded to the House conferees on the matter of making Board 
proceedings subject to rules of evidence and asserts that with 
one further exception not material here the provisions of the 
conference bill remain as in the Senate bill. This is obviously 
not the case since the provisions of section 10(c) requiring the 
Board to act on the preponderance of evidence were not in the 
Senate bill and, as the House Managers more clearly perceived, 
this provision effected a material change in existing law as 
well as the Senate bill, particularly when considered together 
with the provisions of section 10(b) and 10(e). 
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Section 10 (e), (f) 


H.R. 3020. as reported by the House Committee on 
Education and Labor, and as passed by the House 


“(e) ... The findings of the Board as to the facts shall be conclusive 
unless it is made to appear to the satisfaction of the court either (1) 
that the findings of fact are against the manifest weight of the evidence, 
or (2) that the findings of fact are not supported by substantial evi¬ 
dence." . . . 

“(f) . . . and the findings of the Board as to the facts shall have the 
same weight as in the case of an application by the Administrator." 


Comment by House 

Committee on Edu- “Section 10(e). * * • 

cation and Labor “In discussing section 10(b), reference has 

been made to changes in the rules of evidence before the Board and to 
the conclusiveness of the Board’s findings on petitions for review and 
petitions for enforcement under sections 10(e) and 10(f). These changes, 
it is believed, will require the Board to support its rulings with facts 
and will end the substitution of assumed ‘expertness’ for evidence insofar 
as the new Board is concerned. H. Rept. No. 245, 80th Cong., 1st Sess. 
p. 43. 

“Section 10(f ).—This section, concerning petitions for review, contains 
the changes concerning the Board’s findings that have been discussed in 
connection with sections 10(b) and 10(e).” 


Debate of the floor 
of the House of 
Representatives 


See statement by Mr. Owens [93 Daily Cong. 
Rec. 3587-3588, April 16, 1947] set forth in 
column headed “Section 10(c)”. 


S. 1126, as reported by the Senate Committee on Labor and 
Public Welfare, and H. R. 3020, as passed by the Senate 


“(e) ... The findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered as a whole 
shall be conclusive. . . . 

“(f) . . . the findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered as a whole 
shall in like manner be conclusive.” 


Comment by Senate 
Committee on Labor 

and Public Welfare “Sections 10(e) and 10(f), relating to en¬ 

forcement and review in the various circuit courts of appeal and in the 
Supreme Court, contain no changes in existing law, except with regard 
to the weight given to findings of the Board by the reviewing tribunal. 
Under the present act, the Board’s findings of fact, if supported by evi¬ 
dence, are deemed to be conclusive. This has been construed by the 
Supreme Court as meaning ‘substantial evidence’. Nevertheless, there 
has been some dissatisfaction with what has been viewed as too great a 
tendency on the part of the courts not to disturb Board findings, even 
though they may be based on questions of mixed law and fact (NJL.R.B. 
v. Hearst Publications , 322 U.S. Ill; 102 F. (2d) 658), or inferences 
based on facts which are not in the record (Republic Aviation v. NX.RJB., 
324 U.S. 793, and Letoumeau Company v. N.L.R.B., 324 U.S. 793). 
Although considerable sentiment was expressed in committee for a rule 
which requires the courts to support Board orders, unless contrary to the 
weight of the evidence, it was finally decided to conform the statute to 
the corresponding section of the Administrative Procedure Act where 
substantial evidence test prevails. Jn order to clarify any ambiguity in 
that statute, however, the committee inserted the words ‘questions of 
fact, if supported by substantial evidence on the record as a whole * • • 
[Emphasis supplied.]” S. Rept. No. 105, 80th Cong., 1st Sess., pp. 26-27. 


Debate on 

the floor of “Mr. TAFT. * * * 

the Senate “The bill makes a change in the provision 

regarding court review of National Labor Relations Board decisions. 
The present rule in the law is simply that any decision supported by 
evidence shall be final as to the facts, and the result has been that as a 
practical matter it is almost impossible for a court to reverse the Na- 
TnW Relations Board.---- 


H.R. 3020, as agreed upon by Conference Committee 

Comparison of the National Labor Relations Act; of 1935 with the Bill 
as it emerged from the Conference Committee, and as it was passed as 
Title I of the Labor Management Relations Act of 1947. 

“(e) ... The findings of the Board [as to the facts,] with respect to 
questions of fact if supported by substantial evidence £,} 071 the record 
considered as a whole shall be conclusive . . .” 

“(f) . . . [and] the findings of the Board [as to the facts,} with respect 
to questions of fact if supported by substantial evidence [,} on the record 
considered as a whole shall in like manner be conclusive.” 


Comment of the House 
Managers in the Confer¬ 
ence Report on H.R. 3020 “(14) Under the language of section 10(e) 
of the present act, findings of the Board, upon Court review of Board 
orders, are conclusive ‘if supported by evidence’. By reason of this lan¬ 
guage, the courts have, as one has put it, in effect ‘abdicated’ to the 
Board (NXJt^. v. Standard Oil Company, 138 Fed. (2d) 885 (1943)). 
See also: Wilson & Co. v. NXJt (126 Fed. (2d) 114 (1942)), NXJRJS. 
v. Columbia Products Corp. (141 Fed. (2d) 687 (1944)), NXJ2.B. v. 
Union Pacific Stages, Inc. (99 Fed. (2d) 153). In many instances defer¬ 
ence on the part of the courts to specialized knowledge that is supposed 
to inhere in administrative agencies has led the courts to acquiesce in 
decisions of the Board, even when the findings concerned mixed issues of 
law and of fact (NJLJR.B. v. Hearst Publications, Inc., 322 U.S. Ill; 
N.LJH1. v. Packard Motor Car Co., decided Marjch 10, 1947), or when 
they rested only on inferences that were not, in turn, supported by facts 
in the record (Republic Aviation v. NXJtJB ., 324 U.S. 793; Le Toumeau 
Company v. NJL.R.B., 324 U.S. 793). 

“As previously stated in the discussion of amendments to section 10(b) 
and section 10(c), by reason of the new language concerning the rules 
of evidence and the preponderance of the evidence, presumed expertness 
on the part of the Board in its field can no longer be a factor in the 
Board’s decision. While the Administrative Procedure Act is generally 
regarded as having intended to require the courts to examine decisions 
of administrative agencies far more critically than has been their prac¬ 
tice in the past, by reason of a conflict of opinion as to whether it actu¬ 
ally does so, a conflict that the courts have not resolved, there was in¬ 
cluded, both in the House bill and the Senate amendment, language mak¬ 
ing it clear that the act gives to the courts a real power of review. 

“The House bill, in section 10(e), provided that the Board’s findings 0 f 
fact should be conclusive unless it appeard to the reviewing court (1) 
that the findings were against the manifest weight of the evidence or 
(2) that they were not supported by substantial evidence. 

“The Senate amendment provided that the Board’s findings with respect 
to questions of fact should be conclusive if supported by substantial evi¬ 
dence on the record considered as a whole. The provisions of section 
10(b) of the conference agreement insure the Board’s receiving only 
legal evidence, and section 10 (c) insures its deciding in accordance with 
the preponderance of the evidence. These two statutory requirements in 
and of themselves give rise to questions of law which the courts will 
hereafter be called upon to determine—whether the requirements have 
been met. This, in conjunction with the language of the Senate amend¬ 
ment with respect to the Board’s findings of fact—language which the 
conference agreement adopts—will very materially broaden the scope of 
the courts’ reviewing power. This is not to say that the courts will be 
required to decide any case de novo themselves weighing the evidence, but 
they will be under a duty to see that the Board observes the provisions 
of the earlier sections, that it does not infer facts that ate not supported 
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Although considerable sentiment was expressed in committee for a rule 
which requires the courts to support Board orders, unless contrary to the 
weight of the evidence, it was finally decided to conform the statute to 
the corresponding section of the Administrative Procedure Act where 
substantial evidence test prevails. Jn order to clarify any ambiguity in 
that statute, however, the committee inserted the words ‘questions of 
fact, if supported by substantial evidence on the record as a whole * * * 
[Emphasis supplied.]” S. Rept. No. 105, 80th Cong., 1st Sess., pp. 26-27. 


Debate on 

the floor of “Mr. TAFT. * * * 

the Senate “The bill makes a change in the provision 

regarding court review of National Labor Relations Board decisions. 
The present rule in the law is simply that any decision supported by 
evidence shall be final as to the facts, and the result has been that as a 
practical matter it is almost impossible for a court to reverse the Na¬ 
tional Labor Relations Board. 

“Under this proposal, it is said that the finding of the Board with respect 
to questions of fact, if supported by substantial evidence on the record 
considered as a whole, shall be conclusive. 

“In the first place, the evidence must be substantial; in the second place, 
it must still look substantial when viewed in the light of the entire 
record. That does not go so far as saying that a decision can be reversed 
on the weight of the evidence. It does not go quite so far as the power 
given to a circuit court of appeals to review a district-court decision, 
but it goes a great deal further than the present law, and gives the court 
greater opportunity to reverse an obviously unjust decision on the part of 
the National Labor Relations Board.” 93 Daily Cong. Rec. 3955, April 
23, 1947. 

“Mr. TAFT. The purpose of the provision, which changes the rules of 
evidence, is that any such abuse shall be subject to correction by the 
courts of the Nation. 

“Mr. BALL. That is correct. 

“Mr. TAFT. If in the law we require substantial evidence on the entire 
record, then it seems to me that we not only meet the abuses of the past 
against employers, but make it infinitely more difficult to use the law 
improperly against the labor unions. ...” 93 Daily Cong. Rec. 4560, 
May 2, 1947. 


7^ ^ were against the manifest weight of the evidence 

(2) that they were not supported by substantial evidence. 

“The Senate amendment provided that the Board's findings with respect 
to questions of fact should be conclusive if supported by substantial evi- 
i or i. considered as a whole. The provisions of section 

10(b) of the conference agreement insure the Board’s receiving only 
legal evidence, and section 10 (c) insures its deciding in accordance with 
the preponderance of the evidence. These two statutory requirements in 
and of themselves give rise to questions of law which the courts will 
hereafter be called upon to determine—whether the requirements have 
been met. This, in conjunction with the language of the Senate amend¬ 
ment with respect to the Board's findings of fact—language which the 
conference agreement adopts—will very materially broaden the scope of 
the courts’ reviewing power. This is not to say that the courts will be 
required to decide any case de novo themselves weighing the evidence, but 
they will fce under a duty to see that the Board observes the provisions 
of the earlier sections, that it does not infer facts that are not supported 
by evidence or that are not consistent with evidence in the record, and 


that it does not concentrate on one element of proof to the exclusion of 
others without adequate explanation of its reasons for disregarding or 
discrediting the evidence that is in conflict with its findings. The language 
also precludes the substitution of expertness for evidence in making 
decisions. It is believed that the provisions of the conference agreement 
relating to the courts’ reviewing power will be adequate to preclude such 
decisions as those in NJL.R.B. v. Nevada Consol. Copper Corp. (316 U.S. 
105) and in the Wilson, Columbia Products, Union Pacific Stages, Hearst, 
Republic Aviation, and he Toumeau, etc., cases, supra without unduly 
burdening the courts. The conference agreement therefore carries the 
language of the Senate amendment into section 10(e) of the appended 
act.” H. Rept. No. 510, 80th Cong., 1st Sess., pp. 55-56. 

[Explaining the respects in which the bill agreed upon in conference 
differs from the bill passed by the House.] 

“Mr. HARTLEY. * • * 


“In addition to that, the bill requires that the rules of evidence shall 
apply as far as local examinations are concerned. The bill says that the 
Board itself shall move only on a preponderance of the evidence and also 
materially broadens the scope of the judicial review.” 93 Daily Cong. 
Rec. 6540, June 4, 1947. 

See memorandum submitted by Mr. Taft [93 Daily Coftg. Rec. 6602] set 
forth under column headed Section 10 (c). 


(15 c) 
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Some accommodation of the evident Congressional purpose 
is possible without extending judicial review to the length 
of trials de novo and the judicial weighing of all evidence 
before the Board. 

In the Eastern Coal Cory, case, Chief Judge Parker of 
the Court of Appeals for the Fourth Circuit also had occa¬ 
sion to consider the general problem of the scope of judi¬ 
cial review T provided by the new Act. 

Here again, although taking account of the changes in 
the three subsections of §10, Judge Parker concluded, con¬ 
trary to the view clearly expressed by the House Managers 
in the House Conference report, 4 that the provisions of 
'SlO(c) requiring Board cease and desist orders to be sup¬ 
ported by a preponderance of the testimony constitute only 
an admonition to the Board so to decide but not, as the 
House Managers asserted, a direction giving rise to a judi¬ 
cially reviewable question. 

While we may well question the learned Judge’s inter¬ 
pretation of this provision, 5 it is unnecessary to do so for 
the purposes of this case. It is clear that Judge Parker, 
also, was concerned primarily with establishing that the 
new Act does not so broaden the scope of review of Board 

“‘The provisions of section 10(b) of the conference agreement isure 
[sic] the Board’s receiving only legal evidence, and section 10(c) insures 
its deciding in accordance with the preponderance of the evidence. These 
two statutory requirements in and of themselves give rise to questions 
of law which the courts will hereafter be called upon to determine— 
whether the requirements have been met This, in conjunction with the 
language of the Senate amendment with respect to the Board’s findings 
of fact—language which the conference agreement adopts—will veiy 
materially broaden the scope of the courts’ reviewing power. This is 
not to say that the courts will be required to decide any case de novo, 
themselves weighing the evidence, but they will be •under a duty to see 
that the Board observes the provisions of the earlier sections, that it 
does not infer facts that are not supported by evidence or that are not 
consistent with evidence in the record, and that it does not concentrate 
on one element of proof to the exclusion of others without adequate 
explanation of its reasons for disregarding or discrediting the evidence 
that is in conflict with its findings.” H. Kept. No. 510, 80th Cong. 1st 
Sess., p. 56. 

“The general attitude of the 80th Congress and the unequivocal 
expressions of both Committees and the floor managers of the legislation 
affords little support for the idea that Congress was in a mood to 
exhort the NLRB to conform to good practice. Rather the congressional 
disposition was to command such adherence. 
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orders as to command or permit the granting of trials de 
novo and the judicial weighing of one bit of evidence 
against another. 

This is the principle thrust of all three of the cases 
referred to. We may grant this proposition, as the authori¬ 
tative spokesman for the Act did on the floors of Congress.® 
But this is not to say that, therefore, the changes effected 
by the Act are immaterial. Cf. NLRB v. Austin Co., supra, 
at p. 595. 

One thing that stands out in the legislative materials 
set forth on pp. 15a, 15b and 15c, supra, is that the Congress 
sought to put an end to the notion that Board orders may 
be validly based upon some generalized conception of ad¬ 
ministrative expertise instead of actual evidence in the 
record. In this respect we think the Court of Appeals for 
the Fifth Circuit correctly perceives the effect of the new 
Act. 7 This view was expressed by both Committee reports, 
but the House Conference Report and by the floor managers 
of the legislation in both Houses. 8 And the emphasis in 
§10(b), (c) and (e) and (f) on evidence as the necessary 
basis of valid Board orders is certainly clear. Consequently 
we believe that the courts can and should give effect to this 
clearly enunciated purpose in their construction of the new 
Act, while preserving the unarguable proposition that they 
should not go so far as to re-try Board cases and re-weigh 
each piece of conflicting testimony. 

As we will show, our view of the proper scope of the 
review which this Court should accord the Board’s Order 
in this case will not require a weighing of conflicting testi¬ 
mony. Indeed, there is no conflicting testimony on any 
critical factual issue. But it will require the Court to hold 
that if all the substantial evidence in this case, viewed in 

• See note 4, supra p. 17; comment of Senator Taft in debate on S. 1126, 
93 Daily Cong-. Rec. 3965, April 23, 1947, set forth on p. 15c, supra. 
Column 2. 

7 See Note 3, supra. 

• See p. 15a, Column 1, Column 3; p. 15b, Column 3; p. 15c, Column 1, 
Column 2, Column 3. 
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the light of all the relevant and rational standards which 
have guided previous Board determinations with respect to 
appropriate bargaining units, points only to the conclusion 
that the unit here certified is inappropriate, the deficiency 
of “relevant evidence which a reasonable mind would ac¬ 
cept as adequate to support a conclusion”® cannot be sup¬ 
plied by reliance upon some conception of administrative 
expertise. 


n 

There Is No Substantial Evidence in the Record Which 
Affords Any Rational Basis for the Board’s Conclusion 
As to the Appropriateness of the Unit of 16 Journey¬ 
men Die Sinkers and Apprentices. 

The Board’s cease and desist order is based upon the 
Company’s refusal to engage in collective bargaining with 
the Die Sinkers Union as the representative of employees 
within a unit described as all “journeymen die sinkers and 
their apprentices” at the Company’s plant. This unit, 
consting of 16 employees, was certified (J. App. 13) by the 
Board as an appropriate unit for collective bargaining 
purposes as a result of the representation proceedings. 

It is the Company’s position that this unit is not ap¬ 
propriate for the purposes of collective bargaining at its 
plant and that all of the evidence conclusively establishes 
this fact. 

In examining the evidence on this question, the inquiry 
to be made by this Court is whether there is any “relevant 
evidence [which] a reasonable mind might accept as ade¬ 
quate to support a conclusion” 10 that this is an appropri¬ 
ate unit. Stated differently, the question is whether the 
Order in this respect has any basis in “evidence having 
rational probative force” 11 in support of the appropriate¬ 
ness of the unit certified. 

• Consolidated Edison Co. of New York v. NLRB, 305 U.S. 197, at 
p. 229. 

»/d. 

Id., at p. 230. 
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Over the years the Board has developed in great detail 
the considerations or criteria which have rational probative 
force in determinations of the appropriateness of particu¬ 
lar proposed bargaining units. We will show that, consid¬ 
ered in relation to these probative criteria, none of the 
evidence in this case affords any rational basis for the 
Board’s conclusion as to the appropriate unit. 

The rational criteria developed and announced by the 
Board itself include the following: “ (1) the history, extent, 
and type of organization of the employees in the plant; 
(2) the history of their collective bargaining, including any 
contracts with their employer; (3) the history, extent, and 
type of organization, and the collective bargaining, of em¬ 
ployees in other plants of the same employer, or of other 
employers in the same industry; (4) the skill, wages, work 
and working conditions of the employees; (5) the desires of 
the employees; (6) the eligibility of the employees for mem¬ 
bership in the union or unions involved in the proceeding 
and in other labor organizations; and (7) the relationship 
between the unit or units proposed and the employer’s or¬ 
ganization, management and operation of the plant. Where 
the unit or units proposed are in accord with all or several 
of the above factors, or where there is no sharp conflict 
between the proposed unit or units and one or more of 
these factors, the Board usually finds such unit or units 
appropriate. 12 

Although these criteria were developed by the Board 
prior to the 1947 amendments to the Act, it is now estab¬ 
lished that those amendments do not impair the validity of 
these criteria for determination of appropriateness. The 
proviso to §9(b)(2) and §9(c)(5) do restrict the freedom 
of the Board by prohibiting it from giving controlling 
weight to a prior Board determination or to the extent of 
organization in reaching a determination as to the appro- 

M Fourth Annual Report of the National Labor Relations Board, {1939) 
p. 83; see Sixth Ann. Rep., (1941) p. 63; Seventh Ann. Rep., (1943), p. 
69; Eighth Ann. Rep., (1943), p. 53; Tenth Ann. Rep., (1945), p. 26: 
Twelfth Ann. Rep., (1947), p. 18. 
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priateness of a proposed unit. But otherwise, the Board 
may continue to consider all these criteria which it has 
developed as guides to determination of appropriate units. 
National Tube Co., 76 NLRB 1199; American Rolling Mills, 
76 NLRB 1209. 

We will show that in the case of each of these rational 
criteria all of the evidence in the record supports a unit 
other than the one certified by the Board and that none of 
the evidence affords support for the unit certified. 

We turn to an examination of the evidence in relation 
to each of these criteria. 


. 1 . 

The history, extent, and type of organization of 
the employees in the plant. 

The Board’s decision In the Matter of Mueller Brass 
Co., 39 NLRB 107, authoritatively recounts the history and 
type of organization in the plant up to February 24, 1942. 
Between 1933 and 1939, the Company maintained that a 
plantwide unit, including both production employees and 
skilled employees, was appropriate, although it appears 
that the die sinkers even then belonged to and were repre¬ 
sented by the Machinists Union and since February 17,1939, 
the Company has bargained separately with the Machinists 
Union representing all skilled employees, including jour¬ 
neymen and apprentice die sinkers and others working on 
forging dies. 

The Machinists Union, like the Die Sinkers Union, is 
a craft union experienced in representing skilled workers, 
including the 16 employees here involved. 

The only consideration which might be thought to 
afford any support for the unit of 16 employees certified is 
the extent of the Die Sinkers Union’s organization of these 
employees. But, as we shall show, this is the only possible 
consideration out of the many relevant considerations af¬ 
fecting the determination which lends any color of support 
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to the unit certified. Under these circumstances §9 (c)(5) 
of the Act clearly prohibits the board from giving con¬ 
trolling weight to this consideration. Mandell Brothers, 
Inc., 77 NLRB 512; McKamie Gas Cleaning Co., 80 NLRB 
No. 224; Louis Pizitz Dry Goods Co., 80 NLRB No. 222. 
Indeed, apart from §9(c) (5), the Board has recognized that 
considerations of the extent of organization afford no basis 
for finding a unit appropriate unless the requested unit 
conforms to other criteria of appropriateness. Champion 
Machine & Forging Co., 51 NLRB 705, 708; Garden State 
Hosiery Company, 34 NLRB 318, 322; see Twelfth Ann. 
Rep. of the N.L.R.B. (1947), p. 20. 

It is evident therefore that the evidence relating to the 
history, type and extent of the organization of employees 
at this plant favors the maintenance of the historic unit of 
370 skilled employees within which these 16 employees have 
been included for at least 11 years last past and in any 
case furnish no support for a unit confined to these 16 
employees. 

2 . 

The history of employees' collective bargaining, 
including any contracts with their employer. 

The evidence bearing on this consideration militates 
entirely against the certified unit of 16 employees and in 
favor of the historic unit. The Die Sinkers Union has never 
entered into a collective bargaining agreement with the 
Company on behalf of these 16 employees. Nor has it other¬ 
wise bargained with the Company on their behalf. 

Although there was some suggestion by the Die Sinkers 
Union representative at the hearing that the 16 journey¬ 
men die sinkers and their apprentices had not been ade¬ 
quately represented by the Machinists Union, this evidently 
was not seriously advanced and in any case this suggestion 
was wholly negated by the testimony. Indeed the record 
positively affirms that these employees have received more 



than adequate representation by the Machinists Union. 
Robert Porter, one of the 14 journeymen die sinkers who 
has been employed by the Company as a die sinker since 
May 22, 1929, and who is President of the Die Sinkers 
Union, testified on its behalf stating, “I think over the 
whole it [the Machinists Union] has done a fairly good 
job.” (J. App. 86) 

Although numbering only 14 employees out of a total 
of approximately 370 in Unit A, the journeymen die sinkers 
have received a numerically disproportionate representa¬ 
tion in the affairs of the Machinists Union. As shown by 
Company’s Ex. No. 1 (J. App. 130-131), 8 of the 14 journey¬ 
men have held various offices, from the presidency on down, 
in the Machinists Union local, have served on its various 
bargaining committees and its apprenticeship committee. 

All grievances of the journeyman and apprentice die 
group have been processed by the Machinists Union from 
1936 to the present time (J. App. 89-90; 98, 102) and no 
real claim of inadequacy in this respect is made. Cf. Gen¬ 
eral Aniline & Film Corporation , 80 NLRB No. 208, p. 4. 

Moreover, the evidence relating to the history of col¬ 
lective bargaining at the Company’s plant presents even 
more fatal obstacles to the certified unit. The Die Sinkers 
Union disaffiliated from the Machinists Union in 1940 (J. 
App. 57). Yet it made no claim in the case before the Board 
in 1941 and 1942 for separate representation of the em¬ 
ployees here involved, (J. App. 73, 75, 85-86) although it 
appears that they were then members of the Die Sinkers 
Union (J. App. 57, 89-90). Indeed, the Die Sinkers Union 
made no request to represent them for six years after its 
disaffiliation from the Machinists Union (J. App. 73, 75). 
In 1946 the Die Sinkers Union did file a petition (J. App. 
87, 88) seeking separate representation of journeymen die 
sinkers and their apprentices. But after dismissal of its 
petition, the Die Sinkers Union and its members continued 
not merely to acquiesce in representation by the Machinists 
Union but affirmatively participated in its affairs, utilizing 
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the Machinists Union’s grievance machinery (J. App. 89-90) 
and the President of the Die Sinkers Union, Mr. Robert 
Porter, served on the Machinists Union bargain in g com¬ 
mittee for a term commencing January 1, 1947, and ending 
January 1, 1948, while maintaining his membership in the 
Die Sinkers Union of which he was a member from its 
inception. Cf. General Metals Corporation, 59 NLRB 1252, 
1257, 1258. On the basis of such evidence, and against a 
history of 11 years collective bargaining between the Com¬ 
pany and the Machinists Union on behalf of these 16 
employees, the Board has without more in other cases re¬ 
jected proposals to create a different unit. General Elec¬ 
tric Company, 50 NLRB 402; Willys Overland Motors, Inc., 
68 NLRB 1081; General Motors Corporation, Chevrolet- 
Muncie Division, 61 NLRB 1567, 1569. 


3. 

The history, extent, and type of organization, and the 
collective bargaining, of employees in other 
plants of the same employer, or other 
employers in the same industry. 

Although this factor is only relevant for consideration 
in the absence of evidence of a history of relations at the 
particular plant of the employer involved—and there is no 
absence of such evidence here—the record shows that at no 
other plant of this or any other employer has the Board 
ever found appropriate a unit confined to journeymen die 
sinkers and their apprentices and the Die Sinkers Union 
has never before sought such a unit (J. App. 152-153). 

4. 

The shill, wages, work and working conditions 
of the employees. 

The evidence bearing on these considerations also 
points to the inappropriateness of the unit certified by the 
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Board. It must be remembered that these 16 skilled em¬ 
ployees are not presently submerged in a production unit 
of predominantly unskilled employees. The production unit 
at the Company’s plant embraces some 2630 employees. But 
it is a separate unit—Unit B. These 16 employees have 
historically been embraced in Unit A, composed of 370 
skilled employees. And while it may be conceded that the 
14 journeymen die sinkers are the most skilled of the 
skilled employees and receive a correspondingly higher 
rate of pay, their interests as skilled employees are and 
have been adequately recognized as the facts as to their 
participation in Machinists Union affairs shows. 

Physically, these 16 employees are located in the tool 
room alongside some 149 other skilled employees who are 
part of Unit A. They are not physically segregated from 
the others. They utilize the machinery and other facilities 
of the tool room interchangeably with the other employees 
therein. The functional coherence and interdependence of 
the 16 journeymen die sinkers and apprentices with the 
other members of the historic unit who work on forging dies 
strikingly indicates the inappropriateness of their isolation 
from the larger skilled unit for purposes of collective bar¬ 
gaining. See Acklin Stamping Company , 2 NLRB 872. 

In its Decision and Direction of Election, dated August 
18, 1948 (J. App. 6-12) in the representation proceeding, 
the only consideration adduced by the majority of the 
Board to support its conclusion that a unit confined to 
journeymen and their apprentices might be appropriate 
was the conceded highly developed craftsmanship of jour¬ 
neymen die sinkers. And in the face of all other considera¬ 
tions, the majority held that since the journeymen perform 
the actual sinking of dies and since this “is the most diffi¬ 
cult step and constitutes the disinguishing feature of this 
craft” this “distinguishing skill” may provide the basis for 
regarding journeymen die sinkers to constitute an appro¬ 
priate unit. 

We think the majority of the Board has misappre- 
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tended the significance of this distinguishing skill. With 
the exception of the pattern makers who have closely con¬ 
fined the scope of their craft, there is practically no craft 
which does not embrace operations of varying degrees of 
skill. Cf. Gabriel Steel Company (80 NLRB No. 210), foot¬ 
note 4. Indeed, the language of the majority, referring to 
die sinking as “the distinguishing feature of this craft’’ 
recognizes that the craft is broader than the most skilled 
of its practitioners who are at its summit. 

5. 

The eligibility of the employees for membership in the 
union or unions involved in the proceeding. 

From its earliest days the Board has regarded the rules 
of eligibility to membership in the unions which the em¬ 
ployees form or join as constituting one of the clearest 
manifestations of the manner in which they desire collec¬ 
tive bargaining to take place. 13 Accepting the employees’ 
own judgment as to the proper unit for collective bargain¬ 
ing, as reflected by the qualifications for membership, 14 the 
Board has consistently refused to designate as appropriate 
units requested by unions which vary widely from the scope 
of their membership or embrace a narrower group of em¬ 
ployees than the group eligible for membership in such 
unions. Addin Stamping Company, 2 NLRB 872; Richards - 
Wilcox Manufacturing Company, 2 NLRB 97; Marlin- 
Rockwell Corporation, 5 NLRB 206; El Paso Electric Co., 
13 NLRB 28; Cupples Co., 10 NLRB 168,192. 

The impact of the evidence bearing on this considera¬ 
tion, like all the other relevant considerations, is to demon¬ 
strate the inappropriateness of the unit certified. The Die 
Sinkers Union’s own rules of eligibility [as shown by its 

M Second Ann. Rep., (1937), p. 129. To same effect: Third Ann. Rep.. 
(1938), pp. 166, 167; Fourth Ann. Rep., (1939), pp. 83-86; Fifth Ann. 
Rep., (1940), p. 64. 

u Second Ann. Rep., (1937), p. 129. 
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Constitution] demonstrate that whatever may be the ap¬ 
propriate unit, it is not the one certified by the Board em¬ 
bracing only journeymen die sinkers and their apprentices. 
The qualifications for membership in the Die Sinkers Union 
are not confined to journeymen and their apprentices but 
extend to all who work on dies or parts thereof. 

Although we believe that in the light of all the factors 
relevant to a determination of the appropriate unit, the 
unit appropriate for collective bargaining purposes in this 
case is the unit of 370 skilled workers embraced within 
Unit A who have been represented by the Machinists Union 
for over eleven years, we recognize that die sinkers are a 
sufficiently skilled craft to warrant their separate repre¬ 
sentation under some circumstances. See, e.g., cases cited 
in footnote 6 of the Board’s Decision and Direction of 
Election (J. App. 10). But what the Board has certified 
here is a unit embracing only a fragment of the die sinkers 
craft. Never before has the Board departed from the prin¬ 
ciple established early in its history that a segment of a 
craft may not be regarded as an appropriate unit for col¬ 
lective bargaining purposes. M. PL. Binge & Sons, 5 NLRB 
314; Rembrandt Lamp Corporation, 13 NLRB 945; Climax 
Machine Co., 14 NLRB 252; Karpen &Bros., 14 NLRB 
465; Koppers Company, 14 NLRB 1148; Cincinnati Gas & 
Electric Co., 35 NLRB 1188; Stewart Warner Corp., 37 
NLRB 242; Triangle Publications, Inc., 40 NLRB 1330; 
Lockheed Aircraft Corp., 57 NLRB 41; California Ship¬ 
building Corp., 57 NLRB 1791,1792,1793; General Electric 
Company (Lynn River Works a/nd Everett Plant), 58 
NLRB 57, 59; Day & Zimmerman, 61 NLRB 349. The prin¬ 
ciple has recently been affirmed in two of the leading cases 
on the subject of craft severance interpreting Section 9 of 
the amended Act. Allis-Chalmers Mfg. Co., 77 NLRB 719, 
725; Monsanto Chemical Co., 78 NLRB 1249. Indeed the 
principle has been reaffirmed by the Board since its supple¬ 
mentary Decision and Certification of Representatives in 
the representation proceedings. Tin Processing Corpora - 
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tion , 80 NLRB No. 212, decided December 20,1948, p. 5. 

The boundaries of the die sinkers craft have never 
before been thought by the Board 15 or by the Die Sinkers 
Union to be confined to journeymen and their apprentices. 
Apart from the Die Sinkers Union’s own rules of eligibility 
for membership as shown by its Constitution, counsel for 
the Die Sinkers Union made clear the Die Sinkers Union’s 
conception of the craft when he asserted in the course of 
oral argument that in every other case before the Board 
the Die Sinkers Union has claimed membership in the die 
sinkers craft to embrace all persons working on dies or 
parts of dies and not merely journeymen die sinkers and 
their apprentices. 


Mr. Lynch: 

“We have never once, in our original petition (for 
separate bargaining units) spread past the men who 
are actually working on dies or parts of dies. This is 
the first case, I can tell you, in which we have asked 
for less than that group of men, . . .” (J. App. 148) 
“I feel perfectly free to say that this [application for 
unit of journeymen die sinkers and their apprentices 
only] is not a precedent established, that the only rea¬ 
son this is set up this way is because of the peculiari¬ 
ties of that particular tool room.” (J. App. 152) 

• • • 


“The main peculiarity is because the minor operations 
[on forging dies and parts of dies] is done by a group 
of tool and die makers who, as the company has brought 
out, work approximately one-third of their time only 
on forging die work. 

“That is the No. 1 consideration. 

“Second consideration is the sixteen men that we have 
requested in this unit are separated; they are sepa- 


** See e.g., the cases cited in footnote 6 of the Board’s Decision and 
Direction of election (J. App. 10) which are typical of the many cases 
involving this craft which have been before the Board. 
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rated in one end of the department of aisleways be¬ 
tween the other departments. They have special equip¬ 
ment in there. . . . They have a separate foreman who 
is himself a journeyman die sinker; but the reason we 
are asking for the sixteen men is because of the pe¬ 
culiarity of the set-up there that I have mentioned 
before.” (J. App. 152-153) 

It is true that prior to the war, the Die Sinkers Union 
may have limited its craft to a degree not reflected in its 
present membership rules or in the type of unit which the 
Board normally finds appropriate in die sinker cases. A 
footnote in Duff-Norton Mfg. Co., 48 NLRB 1148, the lead¬ 
ing case on this union, suggests as much (see footnote 5, 
48 NLRB 1151). But even though the original “dilution” 
or expansion of the craft may have been intended as tem¬ 
porary, the admission of Mr. Lynch at the oral argument 
and the unbroken practice of the Die Sinkers Union in all 
other cases make it clear that the present craft embraces 
virtually all the operations which go into the making of dies. 

It is significant, however, that the “pure craft” to 
which the Die Sinkers Union had limited its organizing 
efforts many years ago was not the single operation of 
sinking impressions which were neither round nor cylin¬ 
drical. This was merely the most difficult step in the series 
of operations which comprised the craft before the begin¬ 
ning of the mass production era. The original craft also 
embraced all the work tasks which went into the making 
of the finished die and differed from the unit which the 
Die Sinkers Union has invariably requested in other cases 
only in that the work of all the men in the unit was con¬ 
cerned solely with the preparation of a die for forging 
rather than with cognate work on other fixtures, e.g., the 
lock men, the planer men, the lathe operators, etc. This was 
made clear by counsel for the Die Sinkers Union— 

Mr. Lynch: 

“As a die sinker, myself, I would like to see us go back 
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to the way we used to make dies. I would like to see 
us, in place of there being 2,000, 2,200 journeymen die 
sinkers in the country, have 5,000 die sinker journey¬ 
men and all carrying their jobs all the way through 
from start to finish and that would then be a strictly 
pure craft . But we haven’t been able to do that be¬ 
cause of the breaking down and specializing, as the 
other Honorable Members of the Board spoke about, 
the specializing of the craft which started particularly 
at the start of the automobile business and World 
War I, particularly, when they claimed that they didn’t 
have at that time sufficient time to train all-around 
journeymen machinists, and they had lathe operators, 
trimming machines and so forth.” (Emphasis sup¬ 
plied.) (J. App 154-155) 

The evidence is undisputed that the unit which the 
Board has certified in this case is neither the present craft 
unit—for which the Die Sinkers Union normally seeks to 
act as representative—nor the ancient craft unit prior to 
its dilution through modern mass production methods. It 
is simply a classification describing the most difficult step 
in the die sinking process. The fact that this particular 
classification is capable of definition and that it requires a 
high degree of skill does not make it a craft. And the fact 
that the Die Sinkers Union has limited its organizational, 
activities to, or has been successful with, only such an arbi¬ 
trary grouping provides no occasion for departing from 
the Board’s well established principle. General Electric 
Company (Decatur Works), 59 NLRB 221, 222, 223. 

6 . 

The relationship between the unit or units 
proposed and the employer’s organization , 
management and operation of the plant. 

As the majority of the Board recognized in the Deci¬ 
sion and Direction of Election (J. App. 6-12), the process 
of making forged dies, at least as it is carried on at the 
Company’s plant, is a highly integrated one of which the 


16 employees in the certified unit performs only one step. 
See Statement of the Case, supra p. 6. Over 90 employees 
participate in the process of making a forging die (J. 
App. 115-116) and a large number of these employees also 
perform other skilled work unrelated to the process of die 
making. 

To the extent, therefore, that these considerations have 
a bearing on the determination of a unit appropriate for 
collective bargaining, the evidence is probative of a unit 
coextensive with the integrated manufacturing process and 
not a unit of 16 employees who perform but one part of a 
skilled process and must cooperate “fully with every other 
one in the completion of the finished product.” Acklin 
Stamping Co ., supra. 

In his oral argument before the Board, the representa¬ 
tive of the Die Sinkers Union argued that the functional 
integration of the Company’s manufacturing process con¬ 
stituted a valid reason for fragmenting the die sinkers 
craft and establishing a unit composed only of journeymen. 

After conceding that this is the first case in which the 
Die Sinkers Union has sought a unit confined to journey¬ 
men, Mr. Lynch asserted that the Die Sinkers Union would 
not regard its present proposal as a precedent for the 
future but would continue to seek a broader unit composed 
of all employees working on dies (J. App. 152). He asserted 
that the reason why the journeymen unit is appropriate in 
this case is because of the peculiarity of the Company’s 
tool room and that a large number of employees who per¬ 
form work on dies (and are therefore eligible for member¬ 
ship in the Die Sinkers Union) spend only a portion of their 
time on forging die work (J. App. 152-153). In this con¬ 
nection, Mr. Lynch stated (J. App. 154): 

11 ... we do believe that any man who works on dies 

or parts of dies is a skilled man_but the reason that 

we did that was that here we didn’t feel . . . that we 
could take them in. Here is a man who today might be 
working on a trimmer die for a forging; tomorrow he 
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might be working on a fixture for drilling or tapping. 
Who is to say that that man should be ... in the forg¬ 
ing die room unit, or whether he should be in a tool 
room unit? 

“That was the reason we didn’t request the rest of the 
employees out there.” 

In the light of the history of collective bargaining at 
the Company’s plant, the traditional scope of the die sink¬ 
ers’ craft and the functional integration of the employees 
in the Company’s tool room, the only rational answer to 
Mr, Lynch’s question is that such an employee should 
neither be in a truncated unit embracing only a portion 
of the die sinkers’ craft nor in a unit unrelated to the 
work of die sinkers. The evidence relating to the history of 
collective bargaining and the functional integration of the 
manufacturing processes would suggest that such an em¬ 
ployee belongs in the historic Unit A. To the extent that 
these factors are disregarded, however, the traditional con¬ 
cept of the die sinkers’ craft would call for the inclusion of 
such an employee along with all other employees working 
on dies or parts of dies. 

In fact, the integration which characterizes the Com¬ 
pany’s operations is not as unusual as the Die Sinkers 
Union suggests and has never been thought to provide the 
basis for fragmenting the craft. The table on pages 4r5 
indicates in general the varying percentages of time de¬ 
voted to die making by the 92 employees who work on dies. 
In addition to the 16 journeymen and their apprentices, 
8 other employees devote 100% of their time to die work; 
7 devote 66 2/3% of their time and 6 devote 90% of their 
time, while the remaining 50% of the employees devote 
periods varying from 33 1/3% to 10% of their time to 
die work. 

It is evident therefore that this fact, if it has signifi¬ 
cance, would have dictated the inclusion of a group larger 
than the 16 journeymen and their apprentices. 

Certainly this fact has not heretofore been regarded 


by the Die Sinkers Union or by the Board as providing 
any reasonable basis for fragmenting the craft. Thus, In 
the Matter of Aluminum Company of America , Canonsburg 
Plant, and International Die Sinkers Conference, 55 NLRB 
407, the same representative of the Die Sinkers Union 
sought and the Board found appropriate a unit composed 
not merely of journeymen but also of “all employees of 
the Company working on dies or parts used to complete 
forgings,” although approximately 40% of the employees 
spent 50% or more of their time on die work and 60% of 
the employees spent the larger portion of their time on 
work other than the production of dies. Id. 410. 

Thus the “peculiarity” asserted to support the choice 
of a unit confined to 16 journeymen and apprentices actu¬ 
ally reflects the functional integration of the Company’s 
processes which supports the broader historic unit, as the 
Die Sinkers Union has previously contended when it served 
its purpose to do so. 


7. 

The desires of the employees. 

We have already shown that insofar as the desires of 
the employees, as expressed by the forms of self-organiza¬ 
tion chosen by them, are concerned, these considerations 
militate against the certified unit and in favor of the his¬ 
toric unit in which for over 11 years the Machinists Union 
has represented the employees in question. 

Under the doctrine of Globe Machine and Stamping 
Co., 3 NLRB 294, the Board has also, under certain cir¬ 
cumstances, accorded weight to the desires of various 
groups of employees to be included in or excluded from a 
particular unit. 

According to the Board’s own exegesis of the Globe 
doctrine, it has accorded cardinal significance to the de¬ 
sires of the employees, as expressed in an election “in 
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cases where rival organizations have advanced different 
contentions as to the form of organization which should 
govern among a particular company’s employees, and the 
circumstances of the case have been such that if either con¬ 
tention had been unopposed it would have been adopted.”™ 
(Emphasis supplied.) 

But the desires of the employees, as evidenced in a 
Globe election, may not properly be given cardinal or any 
other weight if the unit proposed is otherwise inappropri¬ 
ate. American Hardware Corporation, 4 NLRB 412. 

The Globe doctrine of according decisive weight to the 
wishes of the employees as expressed in an election is 
thus, at bst, appropriately applicable only when (1) each 
of the various units proposed could otherwise aptly be 
considered appropriate, and (2) when the considerations in 
favor of each unit are evenly balanced. See I. A. of M. v. 
N.L.RJ1., 71 App. D. C. 175, 110 F. (2d) 29, 45, footnote 
33, affd. 311 U.S. 72. 

As we have shown, neither of these requisites is pres¬ 
ent in the instant case. Not only is the certified unit of 16 
journeymen die sinkers and apprentices inherently inap¬ 
propriate, but no relevant consideration supports this unit. 

In these circumstances the Board may not abdicate its 
statutory function of determination and delegate it to some 
group of the employer’s employees. Marshall Field <& Co. 
v. N.L.R.B., 135 F (2d) 391; see 7. A. of M. v. NXJRJB., 
supra, 110 F (2d) at p. 34. 

It is true that since the decision of the Circuit Court of 
Appeals for the Seventh Circuit in Marshall Field & Co. v. 
NLRB, supra, the Board has, as it did in this case, an¬ 
nounced that it will “be guided in part” by the desires of 
the employees as expressed in a Globe election. But it is 
equally true that in fact, the decision of the employees 
within the proposed unit is treated as decisive and the de- 

“Third Ann. Rep. of the N. L. R- B. (1938), p. 167. 
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cision of the employees in this case was the decisive factor 
which resulted in the certification. 

From the foregoing analysis of the record it is plain 
that this Court is not being asked to weigh conflicting evi¬ 
dence. Rather it is asked to recognize that the probative 
effect of all the evidence when judged by each of the rational 
standards asserted by the Board itself to be the relevant 
guides to decision of such questions is in conflict with the 
Board’s conclusion as to the appropriateness of the unit. 

The only consideration which may be said to offer any 
support for the Board’s conclusion with respect to the unit 
is that of “the extent of organization.” While there is no 
evidence on this point, the outcome of the voting makes it 
plain that the Die Sinkers Union has extensively organized 
the journeymen and apprentice die sinkers within the unit 
certified. But though this consideration is a relevant one, 
it is evident from the foregoing analysis of the evidence 
that this is the only consideration as to which the evidence 
affords any support for the Board’s conclusion. Plainly, the 
Board’s certification cannot validly be rested upon this one 
consideration since Section 9(c)(5) of the Act provides 
that— 

“ (5) in determining whether a unit is appropriate 
for the purposes specified in subsection (b), the extent 
to which the employees have organized shall not be con¬ 
trolling.” 

Similarly, the circumstances of this case are such that 
the desires of the employees in the unit certified cannot 
supply the deficiency of evidence to support the Board’s 
finding. 

It is unnecessary for us to consider here whether in 
the light of the Mar shall Field and 7. A. of M. cases, the 
Board may ever properly accord decisive significance to 
the wishes of employees as expressed in a Globe election. 
We may concede that when rational considerations are 
evenly balanced as between two or more proposed units. 
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the selection of any one of them may be free from attack 
as arbitrary and unreasonable evn though the selection by 
the Board of one rather than another was impelled by the 
expressed desires of the employees. 

In this case, however, as we have seen, none of the 
evidence bearing on any of the rational considerations 
relevant to the determination lends any support to the unit 
of 16 employees. Under these circumstances, the Board has 
clearly abdicated its statutory function and, in effect, 
delegated it illegally to the 16 affected employees. As such, 
the Board’s action in ordering a Globe election and certi¬ 
fying as a unit appropriate for collective bargaining pur¬ 
poses the 16 employees who expressed a desire to be rep¬ 
resented by the Die Sinkers Union as their bargaining 
agent, is clearly subject to the condemnation expressed by 
the Court in the Marshall Field case in that it has arbi¬ 
trarily disregarded the rational criteria which by the Act it 
is required to consider and apply and has delegated the 
selection of the bargaining unit to these 16 employees. Id. 
135 F (2d) 391, 393. 17 

Moreover, as in the Marshall Field case, the question 
left to the employees was not what unit is appropriate but 
what bargaining agent the employees desired. 

CONCLUSION 


In these circumstances the Board’s conclusion is evi¬ 
dently either plainly illegal in that it is in collision with 
Section 9(c)(5) or is arbitrary and unreasonable and its 
order based upon that arbitrary conclusion must be set 
aside unless support for it is to be found outside the realm 


” It is of interest that the Board in its Decision and Order (J. App. 
30) stated that it rejected the Company’s contentions in this respect 
“For reasons herin stated . . However, the Board did not further 
refer to these contentions or otherwise indicate the basis of their reiec- 
tion. This disposition, suh silentio, of an important issue falls somewhat 
short of satisfying: the evident expectations of the Congress as reflected 
in the report of the House Conference Managers (H. Kept. 510, p. 53-54) 
set forth on page 15b, Column 3. 
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of evidence. We have shown that the 1947 amendments to 
the Act were clearly intended by Congress to require Board 
orders to find support in the evidence and not in the pre¬ 
sumed expertise of the Board. Accordingly, the Order 
should be set aside and the Board’s request for enforcement 
of its Order must be denied. 

Respectfully submitted, 

Gerard D. Reilly 
C. E. Rhetts 
1401 K Street, N. W. 
Washington 5, D. C. 

Attorneys for 
Mueller Brass Company 

Reilly, Rhetts & Rtjckelshatjs 
1401 K Street, N. W. 

Washington 5, D. C. 
of Counsel 






# 


I 


No. 10230 



®mteb States Court of Appeals: 

_ i 


FOR THE DISTRICT OP COLUMBIA CIRCUIT 

i 

Mueller Brass Co., petitioner 

i 

V • 

I 

National Labor Relations Board, respondent 

i 

i 

ON PETITION TO REVIEW AND ON REQUEST FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 

BRIEF FOR THE RATIONAL LABOR RELATIONS BOARD 

DAVID P. FINDLXNG, 

Associate General Counsel, 

A. NORMAN SOMERS, 

Assistant General Counsel, 

MOZART G. RATNER, 

LOUIS SCHWARTZ, 

Attorneys, 

National Labor Relations Board. 

To be argued by: 

WILLIAM FELDESMAN, 

Assistant General Counsel: 






INDEX 


Statement of the case- 1 

I. The representation proceeding- 2 

A. The Board’s findings- 2 

1. The Company’s operations_ 3 

2. The die sinkers’ status as craftsmen_ 5 

3. Collective bargaining history- 5 

B. The Board’s conclusions_ 6 

II. The unfair labor practice proceeding- 7 

I. Introductory statement: The issue- 7 

EL The Board’s unit determination satisfies the statutory stand¬ 
ards, is not arbitrary or capricious, and must therefore 
be sustained_ 8 

A. The statutory standard governing unit determinations 

by the Board- 8 

B. The Board’s unit determination in this case satisfies 

the statutory standard- 10 

C. The Board is vested with discretion to find a particular 

unit appropriate although other units might also 
be appropriate_ 12 

D. The exercise of the Board’s discretion in unit cases 

is final unless shown to be “arbitrary or capricious’’. 13 

E. The Board’s choice of the unit of die sinkers rather 

than the existing broader unit was reasonable- 16 

F. The Board’s refusal to include in the unit of die sinkers 


and apprentices other employees who work on dies 
or die parts was reasonable_ 19 

G. The Board’s finding is not predicted on “extent of 

organizations_26 

H. Petitioner's contention that the Board acted im¬ 

properly in giving decisive weight to the desires of > 
the die sinkers for separate representation is 

unsound-27 

<5onclusion_27 


AUTHORITIES CITED 


Aituninum Company of America, 54 N. L R B. 782_28 

American Can Co., IS N. L. R. B. 1252 (1939)_ 18 

Atwater Manufacturing Company, 76 N. L. R. B. 542_ 23 

Bueamann Mfg. Co. v. N. L. R. B., Ill F. 2d 783 (C. A. 8)_ 10,11,13,22 
■Cincinnati Oat d Electric Co., 85 N. L. R B. 1188__ 21 


(i) 


884178—49-1 










II 


Cases—Continued 

Crane Company, 62 N. L R. B. 1089- 

Duff Norton Manufacturing Company, 48 N. L. R. B. 1184- 

Duro Metal Products Company, 73 N. L. R. B. 368- 

Globe Machine and Stamping Co., 3 N. L E. B. 294- 

International Ass’n of Machinists v. N. L. R. B., 110 F. 2d 29, 71 


App. D. C. 175 (C. A. D. C.), affirmed, 311 U. S.. 72- 13 

May Department Stores Co. v. N. L. R. B., 326 U. S. 376- 10,13, 21 

N. L. R. B. v. Austin Co., 165 F. 2d 592 (C. A. 7)- 15 

N. L. R. B. v. Calument Steel Division of Borg-Wamer, 121 F. 2d 

366 (C. A. 7)- 19 

N. L. R. B. v. Caroline Mills, Inc., 167 F. 2d 212 (C. A. 5)- 15 

N. L. R. B. v. Crompton-Highland Mills, Inc., 337 U. S. 217- 15 

Eastern Coal Co. v. N. L. R. B., 176 F. 2d 131 (C. A. 4)- 15 

N. L. R B. v. Hearst Publications, Inc., 322 U. S. Ill-9,13,25 

N. L. R. B. v. Lettie Lee, Inc., 140 F. 2d 243 (C. A. 9)-10,22 

N. L. R. B. v. Lund, 103 F. 2d 815 (C. A. 8)- 12 

N. L. R. B. v. May Department Stores Co., 146 F. 2d 66 (C. A. 8), 

affirmed 326 U. S. 376- 25 

N. L. R. B. v. National Broadcasting Co., 150 F. 2d 895 (C. A. 2) __ 13 

N. L. R. B. v. The Tappan Stove Company, 174 F. 2d 1007 (C. A. 6) _ 15 

Parkard Motor Car Co. v. N. L. R. B., 330 U. S. 485-- 9,13,19, 25 

Peck, Store and Wilcox Company, 73 N L B. B. 1256- 23 

Phoenix Manufacturing Company, 64 N. L. R. B. 472- 23 

Pittsburgh Plate Glass Co. v. N. L. R. B., 313 U. S. 146- 9 

Revere Copper and Brass Co., Inc., 61 N. L. R. B. 392- 23 

Snap-on Tools Corporation, 55 N. L. R. B. 813-22,23 

Staley Manufacturing Company, 31 N. L. R. B. 946- 18 

Triangle Publications, Inc., and Chicago Editorial Association 

Federal Union, 21690, 40 N. L. R. B. 1332- 9, 21 

Trimont Manufacturing Company, 74 N. L. R. B. 959- 23 

Victor Mfg. d Gasket Company v. N. L. R. B., 174 F. 2d 867 (C. 

A. 7)- 15 

Statutes: 

National Labor Relations Act (49 Stat. 449, 29 U. S. C., Sec. 151 

'etseq.) _ 14 

Section 9 (b)-- 14 

National Labor Relations Act, as amended by Labor-Management 
Relations Act, 1947 (61 Stat. 136, 29 U. S. C., Snpp. II, Secs. 

151 etseq.) - 1 

Section 7_ 8 

Section 8 (a) (1)- 2,7 

Section 8 (a) (5)-2,7,8 

Section 9 (a)- 8 

Section 9 (b)-2,3,8,14 

Section 9 (b) (1)- 27 

Section 9 (b) (2)_18,27 

Section 10 (b)_ 14 

Section 10 (c)- 1,14 

Section 10 (e)- 1,14 

Section 10 (f)-1,14 






































Miscellaneous: Pane 

Encyclopedia Britannica, 1948 printing, Yol. 7, p. 670_ 8 

House Conference Report No. 510, 80th Cong., 1st Sess., pp. 47, 

House Report No. 1371, 74th Cong., 1st Sess., p. 5- 9 

Hoxie, R. F., Trade Unionism in the United States , D. Appleton 

& Co., New York, 1923, p. 38___ 20 

Journal of the /. A. M„ Vol. 46, 1934, pp. 292, 443-444, 539, 561; 

Vol. 47,1935, pp. 240, 241, 308, 622; Yol. 48, 1936, pp. 211, 635; 

Yol. 52, 1940, pp. 15-16_ 6 

National Labor Relations Board, Third Annual Report (Gov’t 

Print. Ofc., 1939), pp. 167-174_ 2 

National Labor Relations Board, Fifth Annual Report (Gov’t 

Print. Ofc., 1941), pp. 63-72- 10,18 

National Labor Relations Board, Seventh Annual Report (Gov’t 

Print. Ofc., 1943), p. 61_ IS 

National Labor Relations Board, Ninth Annual Report (Gov’t 

Print Ofc., 1945), p. 34_ 18 

National Labor Relations Board, Twelfth Annual Report (Gov’t 

Print Ofc., 1948), p. 20_ 28 

Senate Report No. 105, 80th Cong., 1st Sess., pp. 3,11-12_ 18 

Slichter, Sumner H., Union Policies and Industrial Management, 

Brookings, 1941, p. 12_ 11 

United States Department of Labor, Bureau of Apprenticeship, 

The National Apprenticeship Program, Washington, D. C., 1949, 

Webster’s Collegiate Dictionary (1941), D. 236_ 20 






















®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10230 

Mueller Brass Co., petitioner 
v. 

National Labor Relations Board, respondent 

ON PETITION TO REVIEW AND ON REQUEST FOR ENFORCEMENT 

OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

STATEMENT OF THE CASE 

This case is before the Court upon the petition of Mueller 
Brass Company (J. A. 40), to review and set aside an order of 
the National Labor Relations Board issued against petitioner 
(J. A. 29), pursuant to Section 10 (c) of the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S. C., Supp. II. 
Secs. 151, et seq .), herein referred to as the Act. 1 In its answer 
to the petition the Board has requested that its order be en¬ 
forced (J. A. 27). The findings of fact, conclusions of law, and 
order of the Board in the unfair labor practice proceeding are 
reported at 82 N. L. R. B. 449. The Decision of the Board 
in a prior representation proceeding which forms a part of the 
record in this case is reported at 78 N. L. R. B. 1092; the Supple¬ 
mental Decision and Certification of Representatives (J. A. 12), 
which is unreported, is officially numbered 7-RC-50 and was 
issued on October 13,1948. This Court has jurisdiction under 
Sections 10 (e) and (f) of the Act, as amended. 2 

1 Pertinent provisions of the Act are set forth in the Joint Appendix, pp. 1-6. 

’Petitioner admits that it is engaged in interstate commerce; no juris¬ 
dictional question is presented (J. A 25). 

( 1 ) 
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The Board concluded that petitioner had violated Section 
8 (a) (1) and 8 (a) (5) of the Act by its admitted refusal 
to bargain with the Union on the asserted ground that the 
unit of employees represented by the Union does not consti¬ 
tute an appropriate unit under the Act (J. A. 27-28). The 
Board had determined, in an earlier representation proceeding, 
and again found in the instant unfair labor practice proceeding, 
that the unit was appropriate (J. A. 6-11,32). The only ques¬ 
tion here presented is whether that determination is valid and 
proper. 

L The representation proceeding 
A. The Board's findings 

Pursuant to a petition for investigation and certification of 
representatives filed by Port Huron Die Sinkers Lodge, No. 
40, affiliated with the International Die Sinkers Conference, 
herein called the Union, the Board undertook an investiga¬ 
tion of the question concerning representation raised by the 
Union’s petition. In the course of the investigation, it con¬ 
ducted a hearing on March 15, 1948, and heard oral argument 
on June 24, 1948. On August 28, 1948, the Board issued its 
Decision and Direction of Election 3 (J. A. 6-11) in which 
it found that “journeymen die sinkers and their apprentices 
at the petitioner’s plant, excluding supervisors, may consti¬ 
tute an appropriate unit for the purposes of collective bar¬ 
gaining within the meaning of Section 9 (b) of the Act” (J. A. 
10). Final determination of the appropriateness of this unit 
was deferred until the employees involved could express their 
desires in a secret election (J. A. 10). Pursuant to Board 
direction, an election was held on September 29, 1948, among 
journeymen die sinkers and apprentices to determine whether 
the}?- desired representation by the Union in the unit petitioned 
for, or by the International Association of Machinists (here¬ 
inafter referred to as I. A. M.) in the then existing broader 
unit, the service department. 4 These employees voted unan- 


* 78 N. L. R. B. 1092. 

4 The Board thus applied the so-called “Globe” doctrine, first enunciated in 
Matter of Globe Machine and Stamping Co., 3N.LR.B. 294, 299-300. The 
doctrine is discussed in National Labor Relations Board, Third Annual 
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imously for the Union, thereby expressing their desire for sep¬ 
arate craft representation. Thereupon, the Board, on Octo¬ 
ber 13,1948, issued a Supplemental Decision and Certification 
of Representatives, 5 in which it found “that all journeymen 
die sinkers and their apprentices at the plant of Mueller Brass 
Company, Port Huron, Michigan, excluding supervisors * * * 
constitute a unit appropriate for the purpose of collective bar¬ 
gaining within the meaning of Section 9 (b) of the Act, as 
amended” (J. A. 12-13). On the basis of this finding, and the 
results of the election, the Board certified the Union as repre¬ 
sentative of the employees in the Unit (ibid.). 

The Board’s subsidiary findings and the supporting evidence 
may be summarized as follows: * 

L The Compantfs operations 

The Company manufactures brass and copper fittings, tub¬ 
ings, valves, pipes and miscellaneous brass and copper products 
in its plant located at Port Huron, Michigan. The Company 
uses forging dies in its production operations. However, no 
department of its plant is devoted to the manufacture of such 
dies exclusively. These dies, together with tools, jigs, and 
other dies, are manufactured in the Company’s tool room. 
The distinguishing feature of the manufacture of a forging die 
consists of the sinking of irregular impressions into the die 
blocks (J. A. 9; 128-129) . T This work is performed exclusively 

Report, pp. 167-174. Pursuant to this doctrine, where alternative units 
sought by rival labor organizations may both be appropriate, the Board 
conducts an election to ascertain the wishes of the employees involved 
prior to Tnnktrig its ultimate determination. By voting for one or the other 
labor organization the employees express their preference on the unit Ques¬ 
tion as well. See infra, pp. 18,27. 

'This Supplemental Decision, though unreported, is contained in the 
Board’s official files In the Matter of Mueller Brass Company, Case No. 
7-RC-50; it is also part of the pleadings filed with the Court in this case 
(J. A. 12-14). 

• References preceding the semicolon are to the Board’s findings; succeed¬ 
ing references are to the supporting evidence. 

T a die consists of two blocks of metal into which companion impressions 
have been sunk. The metal to be shaped, known as stock, is placed between 
these blocks, which are then either hammered or pressed together, causing 
the metal to assume the shape of the impression sunk in the die blocks. 
Encyclopedia Britannlca, 1943 printing, voL 7, p. 670. 
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by highly skilled craftsmen known as die sinkers 8 (J. A. 9, 69, 
71,82,105,126). 

The Company employs a total of approximately 3,000 em¬ 
ployees, excluding office and clerical workers (J. A. 7, 142). 
These employees fall into two major categories: Group (1),. > 
approximately 2,630 production and maintenance employees; 
and Group (2), approximately 370 machine shop and toolroom 
employees who comprise the service department (J. A. 7; 110— 
111). In an earlier proceeding,® unrelated to the instant case, 
the Board found that the production employees in Group (1) 
constituted an appropriate unit (known as Unit B), separate 
and apart from the service department employees who were 
described as Unit A. 10 Employees in the service department 
work principally in the machine shop and toolroom (J. A. 7-8, 
111). The 149 employees in the toolroom are engaged in the 
manufacture of tools, jigs, and other dies, as well as forging 
dies, all of which are used by the production department (J. A. 
111). 11 

Among the toolroom employees are the 14 journeymen die 
sinkers and 2 apprentice die sinkers who constitute the unit 
found appropriate in the instant case. These employees spend 
all oj their time sinking irregular impressions into forging dies 
(J. A. 8-9; 69,131-132, see table reprinted in petitioner’s brief, 
pp. 4-5). There are no other die sinkers in the plant, and none 
of the other employees in the plant sink irregular impressions. 

Of the remaining employees in the toolroom only 7, in various 
occupational classifications, spend 100 percent of their time in 

* The construction of a die involves a series of operations. At petitioner’s 
plant, the design for the die is prepared by die designers in the main office 
building. The design is then sent to the toolroom for execution. There, two 
blocks of steel are selected and processed preliminarily by the lathe men and 
die set-up men. The blocks, now ready to receive the impressions, go to the 
die sinker who sinks the impressions into the blocks. The die is inspected 
by an inspector, heat treated, ground, and passed on to the die set-up man 
who fits the die into a ring. The die is then ready for the production 
department (J. A. 9-10; 69,121-124). 

* Matter of MueUer Brass Company, 39 N. L. R. B. 167 (1942). 

* Employees in Group 2 have been represented by the International Asso¬ 
ciation of Machinists since 1987. 

n The employees in the machine shop perform no work related to the con¬ 
struction of forging dies at alL 
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work related to the construction of forging dies. Seventy 
others, also in various job classifications, devote roughly one- 
third of their time to work on forging dies and the balance of 
the time to work on tools, jigs, equipment, and other dies (J. A. 
9; 115,131-133). 

All employees in the toolroom work on one floor (J. A. 9; 
70). The employees of each job classification are grouped 
with their machines in assigned areas (J. A. 9; 71). The die 
sinkers, with their machines, are assigned an area at one end 
of the room (J. A. 9; 70). They are supervised by a foreman 
who is also a die sinker and who supervises no other employees 
(J. A. 72,84-S5). 

2. The die sinkerf statue as craftsmen 

Die sinkers concededly have a skill different in kind from 
the skills of the various other craftsmen who work on a forging 
die (J. A. 9; 126). The die sinkers are the most highly skilled 
employees in the toolroom. A journeyman die sinker must 
serve an apprenticeship of 7 years before being admitted to his 
craft; 4 years to qualify as a tool and die maker and 3 years 
more to qualify as a die sinker (J. A. 8; 63-64, 138-140). He 
is the highest paid employee in the toolroom (J. A. 8; 116-117, 
133-134). At the hearing petitioner’s trial counsel stated that 
“the die sinkers is a recognized craft” (J. A. 67). 

3. Collective bargaining history 

Since at least 1933 the die sinkers employed by the Com¬ 
pany have been merged in units containing large numbers of 
other employees. From 1933 to 1939 the die sinkers were part 
of a plant-wide unit. In 1939 a unit consisting of the toolroom 
and machine shop, which included the die sinkers, was sepa¬ 
rated from the remainder of the production employees and from 
that time onward was represented by the International Asso¬ 
ciation of Machinists, herein referred to as I. A. M. 1 * In 1946, 
the die sinkers, seeking craft representation, first petitioned 
for a separate unit (J. A. 87-88). The petition was dismissed 
administratively by the Board’s Regional Director ( ibid .). 


' M 89 N. L. R. B. 167. 

884176—48 - 2 
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The instant proceeding represents the die sinkers’ second at¬ 
tempt to secure separate representation on a craft basis ” 

B. The Board’s conclusions 

On the basis of the foregoing facts, the Board concluded that 
a unit limited to die sinkers and their apprentices might be ap¬ 
propriate (J. A. 9-10). In arriving at this conclusion the Board 
gave weight to the fact that the occupation of die sinking is 
concededly a craft, that an unusually long apprenticeship pe¬ 
riod is necessary to qualify a practitioner, and that the skill of a 
die sinker is not only higher, but is different in kind, from that 
of other employees who work on dies (J. A. 8-10). It noted 
petitioner’s argument that the bargaining history in the plant 
warrants retention of the existing broader unit embracing tool¬ 
room and machinists as well as die sinkers (J. A. 9-10). It also 
noted that the Union’s request for a unit of die sinkers and 
apprentices alone on its face constitutes a departure from the 
Union’s customary practice of seeking units composed of all 

"Prior to 1940, die sinkers and related craftsmen were organized by 
the International Association of Machinists (I. A. M.), (J. A. 57, 72). See 
also Journal of the I. A. M., Vol. 46, 1934, pp. 292, 539, 561; Vol. 47, 1935, 
pp. 240,308. Within the I. A. M. the die sinkers had achieved a fair measure 
of distinction and homogeneity as a separate group. Journal of the I. A. M., 
ibid. Separate die sinker lodges were chartered by the I. A. M. Journal 
of the I. A. M., Vol. 46, 1934, pp. 292, 443-144, 539. In 1935, while affiliated 
with the I. A. M., the die sinkers organized the National Die Sinkers Con¬ 
ference with which the various die sinkers lodges affiliated. Journal of the 
J. A. M„ VoL 47,1935, pp. 241, 308, 622; VoL 48,1936, pp. 211, 635. In 1940, a 
dispute between the Conference and the I. A. M. led to the secession of a num¬ 
ber of die sinker lodges (J. A. 57). Journal of the I. A. M., VoL 52, 1940, 
Minutes of the meeting of the Executive Council from December 3 to 12,1940, 
pp. 15-16. These lodges organized the International Die Sinkers Conference 
(ibid.). 

The die sinkers here involved, concurrently with their membership in the 
I. A. 21, maintained a separate die sinkers lodge which was affiliated with the 
International Die Sinkers Conference since its inception in 1940, and to 
which they paid dues and elected officers (J. A. 57-58). Even before the 
1940 schism, petitioner’s die sinkers were members of the National Die 
Sinkers Conference, as well as of the I. A. M., and were served by an inter¬ 
national representative who devoted his time to die sinker’s affairs (J. A. 
57, 73,* 95-96). 

*(Due to a printer’s error a line has been omitted from J. A. 73. The 
following line should be inserted between the 17th and 18th lines on J. A. 73). 
“Hearing Officer Pearl: Which Grand Lodge Representative * • •” 


employees who work on dies and die parts (J. A. 9). On bal¬ 
ance, the Board concluded that neither of these factors out¬ 
weighed the policy of the Act favoring separate representation 
of craftsmen, such as the die sinkers here involved (J. A. 9-10). 
Upon ascertaining that the die sinkers and their apprentices 
were unanimously in favor of a separate unit, the Board, on 
October 13, 1948, made its final determination that the unit 
was appropriate for collective bargaining and certified the 
Union as representative of the employees in the unit (J. A. 
12-13). 

II. The unfair labor practice proceeding 

On October 21,1948, after petitioner refused to recognize the 
certification and reiterated its earlier refusal to bargain on the 
ground that the unit was inappropriate (J. A. 26-28), the 
Board, following the usual proceedings under Section 10 of the 
Act, issued its complaint charging that petitioner had refused 
to bargain with the Union as exclusive representative of the 
employees in the appropriate unit and had thereby violated 
Sections 8 (a) (1) and 8 (a) (5) of the Act (J. A. 14^-18). 

Thereupon, on the basis of a stipulation entered into by the 
parties (J. A. 22-28), and upon the entire record, the Board 
issued its Decision and Order (J. A. 29-36) holding that the 
Company had refused to bargain with the Union in violation 
of Sections 8 (a) (1) and (5) of the Act (J. A. 32). The Board 
ordered petitioner to cease and desist from refusing to bargain 
with the Union or interfering in any other manner with its 
efforts to represent the die sinkers. The Board also ordered pe¬ 
titioner, upon request, to bargain collectively with the Union, 
to post the usual notices and to notify the Board’s Regional 
Director of the steps which it had taken to comply (J. A. 
34-36). 

ABGXnffENT 

I. Introductory statement: The issue 

Petitioner concedes that the Union represents a majority of 
the employees in the unit found appropriate by the Board, and 
that it refused to bargain with the Union (J. A. 26-28). Its 
sole contention in this proceeding is that the Board erred in 
finding the unit of die sinkers appropriate (Br. pp. 19-21). It 



8 


asserts that a unit limited to journeymen die sinkers and their 
apprentices is so palpably inappropriate that its designation by 
the Board must be said to be “arbitrary and capricious” (J. A. 
45-46). It claims that to meet the requirements of the Act the 
unit must include, in addition to die sinkers and apprentices, 
at least all employees who work on dies and die parts, and that 
the most appropriate unit is the old unit A, which consisted of 
all employees in the toolroom and machine shop, including the 
die sinkers (Br. pp. 28-30). We submit, contrary to petition¬ 
er’s contention, that the Board’s finding comports entirely with 
the terms and spirit of the Act, that it is reasonable, and must 
be upheld. 

II. The Board’s unit determination satisfies the statutory 
standards, is not arbitrary or capricious, and must therefore 
be sustained 

A. The statutory standard governing unit determinations by the Board 

The rights guaranteed to employees by Section 7 of the Na¬ 
tional Labor Relations Act include the right to self-organiza- 
tion and collective bargaining through representatives of the 
employees’ own choosing. Section 9 (a) of the National Labor 
Relations Act provides that: 

Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the em¬ 
ployees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees in 
such unit for the purposes of collective bargain¬ 
ing * * *. 

Section 8 (a) (5) makes it an unfair labor practice for an em¬ 
ployer “to refuse to bargain collectively with the representa¬ 
tives of his employees, subject to the provisions of Section 
9 (a).” 

Section 9 (b) of the Act empowers the Board to: 

decide in each case whether, in order to assure to em¬ 
ployees the fullest freedom in exercising the rights guar¬ 
anteed by this Act the unit appropriate for the purposes 
of collective bargaining shall be the employer unit, craft 
unit, plant unit or subdivision thereof : Provided, that 


9 


the Board shall not * # * (2) decide that any craft 
unit is inappropriate for such purposes on the ground 
that a different unit has been established by a prior 
Board determination, unless a majority of the employees 
in the proposed craft unit vote against separate repre¬ 
sentation” [Italics added.] 

Read together, Sections 7 and 9 of the Act empower the 
Board, in each representation case, to find appropriate a unit 
which will effectuate the exercise by the employees of their 
right to self-organization and collective bargaining. “The is¬ 
sue as to what unit is appropriate for bargaining is one for 
which no absolute rule of law is laid down by the stat¬ 
ute * * *” Packard Motor Car Co. v. N. L. R. B., 330 U. S. 
485, 491. The categories “employer unit,” “craft unit,” and 
“plant unit,” which appear in Section 9 (b) are not exhaustive- 
of the type of groupings which Congress authorized the Board 
to find appropriate. 14 Congress deliberately refused to set me¬ 
chanical restrictive boundaries upon the choice of appropriate- 
units by the Board. As the Supreme Court noted in N. L. R. B~ 
v. Hearst Publications, Inc., 322 U. S. Ill, 134, “Wide varia¬ 
tions in the forms of employee self-organization and the com¬ 
plexities of modem industrial organization make difficult the 
use of inflexible rules as the test of an appropriate unit. Con¬ 
gress was informed of the need for flexibility in shaping the unit 
to the particular case and accordingly gave the Board wide 
discretion in the matter.” 

The standard by which the appropriateness of a unit is to be 
tested is to be found in the definite and “elaborately stated” 
policy of the Act, which is to encourage “efficient collective 
bargaining.” Pittsburgh Plate Glass Co. v. N. L. R . B., 313 
U. S. 146, 165-166. Thus, the crucial consideration in deter- 

** The language of Section 9(b) Itself authorizes the Board to establish “a 
subdivision of an employer, craft, or plant unit • • *” Matter of Triangle 
Publication*, Inc., and Chicago Editorial Association Federal Union, 21690 , 
40 N. L. R. B. 1331,1332. The Report of the Conference Committee on the 
original Act states that the phrase "or subdivision thereof” was intended to 
permit establishment of units “not as broad as ‘employer* unit*, yet not neces¬ 
sarily coincident with the phrases ‘craft unit’ or ‘plant unit’.” House Report 
No. 1371,74th Cong., 1st Sess., p. 5. 
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mining the appropriateness of any unit is “the anticipated 
effectiveness of the unit in maintaining industrial peace 
through collective bargaining.” Ibid. at p. 156. 

The Board’s judgment as to whether any particular grouping 
of employees will tend to operate efficiently in collective bar¬ 
gaining rests upon a wide variety of factors. 15 However, the 
Board and the courts have uniformly recognized that the pros¬ 
pect of efficient collective bargaining may exist wherever, 
among employees in a specific group, there is “mutual interest 
in the objects of collective bargaining,” and that such a group 
may therefore constitute an appropriate unit. National Labor 
Relations Board, Fifth Annual Report (Gov’t Print. Off., 
1941), p. 63, cited with approval in Pittsburgh Plate Glass Co, 
v. N. L. R. B., supra, at p. 165, note 28; May Department 
Stores Co. v. N. L. R. B., 326 U. S. 376,380. 

It is, moreover, well established that there exists among mem¬ 
bers of “a special trade,” the requisite mutual interest for effi¬ 
cient collective bargaining. May Department Stores case, 
supra. A “special trade,” as the Supreme Court there held, 
“sufficiently differentiate [s]” such employees from others, and 
warrants the establishment of a separate unit for them, if they 
so desire. Ibid. See also Pittsburgh Plate Glass case, supra, 
313 U. S., at p. 156; Bussmann Mjg. Co. v. N. L. R. B., Ill F. 2d 
783, 785 (C. A. 8); N. L. R. B. v. Lettie Lee, 140 F. 2d 243, 
248 (C. A. 9). 

B. Hie Board’s unit determination in this case satisfies the statutory 

standard 

The Board’s determination that the die sinkers unit is 
appropriate for collective bargaining clearly satisfies this statu¬ 
tory standard. The unit includes all die sinkers and appren¬ 
tices employed by petitioner, and thus embraces all employees 
si m ilarly skilled. N. L. R. B. v. Lettie Lee, 140 F. 2d 243, 248 
(C. A. 9). The Board found, on the basis of evidence uncon¬ 
tested here (Br., p. 18), that die sinkers “are the most highly 
skilled precision workers * * * that [they do] work that 
no other employee is capable of doing” (J. A. 8). Petitioner’s 

•National Labor Relations Board, Fifth Annnai Report (Gov't Print. 
Off., l»41),pp. 63-72. 
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counsel conceded at the hearing in the representation case that 
“the die sinkers is a recognized craft. I don’t know that any¬ 
body questions it.” (J. A. 67). The superintendent of pe¬ 
titioner’s toolroom testified that “die sinking is the highest 
skilled craft regularly employed in the forge shop” (J. A. 129). 
In addition, at oral argument, Board Member Houston asked 
petitioner’s counsel “Is there any contention on your part that 
the sixteen people sought here are not a true craft?” Without 
hesitation, petitioner’s counsel replied, “I have no question 
that the die sinkers is a true craft” (J. A. 143). 

Only die sinkers are capable of sinking irregular impressions 
into a die block (J. A. 9; 69; 71, 82, 89, 105, 126); a craft 
which demands not only unusual manual skill of its practi¬ 
tioners, but also the ability to read blue prints and operate a 
specialized group of machines (J. A. 69). As the Board noted, 
a worker must serve an apprenticeship of seven years “before 
being admitted to the craft” (J. A. 8); four years to achieve 
the intermediate status of tool and die maker, itself a well 
recognized craft, 16 and three more years to qualify as a journey¬ 
man die sinker (J. A. 63-64, 138-140). This is one of the 
longest, if not the longest, apprenticeship period required to 
achieve journeyman level in any of the recognized crafts. In 
1949, the United States Department of Labor, Bureau of Ap¬ 
prenticeship, published a list which covers two hundred occu¬ 
pations in which apprenticeship programs have been estab¬ 
lished in different industries. Of all the occupations listed, 
only one provides an apprenticeship term as long as 7 years, 
and that one is the die sinkers’. 17 There are only approxi¬ 
mately two thousand qualified die sinkers in the country (J. 

A. 155). 

In petitioner’s plant, the journeymen die sinkers are grouped 
with their special machines to one side of the tool room, apart 
from the rest of the employees (J. A. 9,70). Die sinkers are the 
highest paid employees in the tool room (J. A. 8; 116-117, 

“ Bussmann Manufacturing Company v. N. L. R. B., Ill F. 2d 783, 785-786 
(O. A. 8). 

”U. S. Department of Labor, Bureau of Apprenticeship, The National 
Apprenticeship Program, Washington, D. C., 1949, pp. 8-19. See also, 
Slichter, Summer EL, Union Policies and Industrial Management , Brook¬ 
ings, 1941, p. 12. 
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133-134), and they have their own foreman who is also a die 
sinker (J. A. 72,84-85). 

Moreover, the die sinkers here involved have consistently 
maintained their identity as a craft group. Since 1940, when 
the International Die Sinkers Conference was formed, they 
have maintained a separate die sinkers’ lodge, Port Huron 
Lodge, No. 40, paid dues to it and elected its officers while at 
the same time they were members of and were represented by 
the I. A. M., the certified representative (J. A. 57-58). In 
addition they presented their grievances to the Company 
through a separate representative who served them alone 
(J. A. 95). 

On the basis of these facts it is abundantly clear that the 
Board was justified in concluding that a unit of die sinkers 
could function efficiently in collective bargaining with peti¬ 
tioner. There can be no question but that die sinkers are 
engaged in a “special trade” which itself “sufficiently differen¬ 
tiate [s]” them from petitioner’s other employees. May De¬ 
partment Stores , case, supra. They constitute a homogeneous 
group characterized by “sameness in character of work.” N. L. 
R. B. v. Lund, 103 F. 2d 815, 819 (C. A. 8). Not only their 
skill, but their different problems with respect to wages and 
apprenticeship, distinguish them from other employees. The 
fact that petitioner has provided them with a separate fore¬ 
man indicates petitioner’s own recognition that for operational 
purposes the die sinkers must be treated as a group apart. The 
experience of the die sinkers in adjusting grievances through 
their own representative affords further warrant for the Board’s 
inference that collective bargaining by die sinkers as a group is 
both practicable and efficient, and would promote the policy 
of the Act. 

C. The Board is vested with discretion to find a particular unit appropriate 
although other units might also be appropriate 

We have shown above that the unit found appropriate by 
the Board in this case satisfies the relevant statutory standard. 
It is immaterial, therefore, that other and broader units, in¬ 
cluding the die sinkers, could also function properly to promote 
collective bargaining, and would therefore also be appropriate. 
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Here, as in the May Department Stores case, 326 U. S. 376, 
379, the Board itself noted that a wider unit than that selected 
by the Board might also be appropriate (J. A. 10-11). The 
Supreme Court held in the May case that the existence of alter¬ 
native appropriate units does not detract from the validity of 
the Board’s finding that a particular unit is appropriate. 

As this Court has recognized, determination of which bar¬ 
gaining unit is appropriate under such circumstances is “pecu¬ 
liarly a matter of administrative discretion.” International 
Association of Machinists v. N. L. R. B., 110 F. 2d 29, 45-46, 
71 App. D. C. 175 (C. A. D. C.), affirmed 311 U. S. 72. That 
determination “involves of necessity a large measure of in¬ 
formed discretion, and the decision of the Board, if not final, 
is rarely to be disturbed.” Packard Motor Car Co. v. N. L. 
R. B., 330 U. S. 485,491. Accord: May Department Stores Co. 
v. N. L. R. B. } 326 U. S. 376, 380; N. L. R. B. v. Hearst Publi¬ 
cations, 322 U. S. Ill, 134-135; Bussmann Manufacturing 
Company et al. v. N. L. R. B., Ill F. 2d 783, 785 (C. A. 8); 
N. L. R. B. v. National Broadcasting Company, Inc., 150 F. 2d 
895,898 (C. A. 2). 

D. The exerdse of the Board’s discretion in unit cases is final unless shown 

to be “arbitrary or capricious” 

Because Congress committed to the Board’s discretion the 
function of determining the appropriate unit, the courts have 
uniformly held that judicial review of unit determinations is 
limited in scope. “The judicial review afforded is not for the 
purpose of weighing the evidence upon which the Board acted 
and perhaps to overrule the exercise of its discretion but to 
‘guarantee against arbitrary action by the Board.’ ” May De¬ 
partment Stores Co. v. N. L. R. B., 326 U. S. 376,380; Packard 
Motor Car Co. v. N. L. R. B., 330 U. S. 485, 491. “Assuming 
that Congress intended the Board’s decision concerning appro¬ 
priateness of the unit to be re viewable, as are its findings of 
fact, the review can go only to the question whether the decision 
is arbitrary, * * * not to a weighing of ‘the equities’ or 
a balancing of conveniences.” International Association of 
Machinists v. N. L. R. B., 110 F. 2d 29, 46, 71 App. D. C. 175 
(C. A. D. C.), affirmed 311 U. S. 72. 
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This formulation of the scope of judicial review of Board 
unit findings makes it clear that a Board determination is not 
open to attack in the courts on the ground that some other 
unit is allegedly more appropriate. Consideration of “rela¬ 
tive” appropriateness would require the courts to “weigh the 
evidence” and “balance the conveniences.” But such an ap¬ 
proach would be permissible only if the courts were empowered 
to “overrule the exercise of [the Board’s] discretion.” That, 
as the Supreme Court and this Court have held (cases cited 
supra), courts are not empowered to do. 

Petitioner argues (Br. 13-19) that the amendments to 
Section 10 (b), (c), (e) and (f) have had the effect of mate¬ 
rially broadening the scope of judicial review. But the mate¬ 
rials referred to by petitioner in support of this argument on 
their face show that no change was effected in the scope of 
review applicable to Board unit determinations. Petitioner 
does not suggest that Congress, in any respect material in this 
case, narrowed the Board’s discretion in m a kin g unit fi ndi n gs. 
The standards governing unit determinations in Section 9 (b) 
of the original Act were reenacted in the amended Act with 
only one change. That change lends no comfort to petitioner. 
It adjures the Board to give increased heed to the requests of 
craftsmen for distinct and separate representation (see pp. 18- 
19, infra). Since it is the wide scope of the Board’s discretion 
which led inevitably to judicial recognition that the scope of 
review of unit determinations was narrow, the failure of Con¬ 
gress materially to restrict the Board’s discretion leaves the 
scope of review in unit cases unchanged. Certainly Congress 
did not, in amending Sections 10 (b), (c), (e), and (f), author¬ 
ize the courts to overrule the Board’s discretion in unit cases. 18 


11 It is not surprising that no one even suggested in the course of Congres¬ 
sional debate on the amended Act that the scope of Judicial review of unit 
determinations should be enlarged. The Board disposes of thousands of 
unit questions each year. Dtaring the fiscal year ended June 30, 1948, the 
Board conducted 3,222 elections in which units had preliminarily been estab¬ 
lished or approved by the Board. A staggering burden could be imposed upon 
the courts under any expanded standard of review which would invite litiga¬ 
tion in unit cases. The legislative history shows that Congress was sensitive 
to the danger of over-burdening the courts with litigation arising out of 
review of Board determinations and therefore rejected suggestions that In 
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Nothing in those Sections suggests that the rule of the Ma¬ 
chinists’ case has been reversed and that the courts are now free 
to weigh the “equities” or balance the “conveniences.” It 
follows that petitioner’s arguments with respect to the asserted 
expansion of the scope of review of Board orders have no appli¬ 
cation in a case such as this. 

Moreover, petitioner’s argument that the amended Act has 
materially broadened the scope of review in other than unit 
cases is entirely without foundation. As petitioner admits 
(Br. pp. 14-19), every court which has considered the matter, 
with the single exception of the Court of Appeals for the Fifth 
Circuit, 19 has held that the scope of judicial review has not been 
enlarged. N. L. R. B. v. Tappan Stove Co., 174 F. 2d 1007 (C. A. 
6); Victor Manujacturing and Gasket Company v. N. L. R. B., 
174 F. 2d 867 (C. A. 7); N. L. R. B. v. Austin Co., 165 F. 2d 592, 
595 (C. A. 7). The reasons for this conclusion are set forth in 
the opinion of Judge Parker, speaking for the Court of Appeals 
for the Fourth Circuit in Eastern Coal Corp. v. N. L. R. B., 176 
F. 2d 131 (C. A. 4), where it was demonstrated that the stand¬ 
ard of review adopted in the amended Act constitutes merely 
a restatement of the preexisting law in this field. See also 
N. L. R. B. v. Crompton-Highland Mills, Inc., 337 U. S. 217, 
226 n.; cf. Pittsburgh Steamship Co. v. N. L. R. B., 337 U. S. 
656, 662. 

Petitioner further argues (Br. pp. 18-19) that the legislative 
history discloses that Congress intended to restrict the Board 
in each case to consideration of the evidence in the record be¬ 
fore it, and desired to preclude the Board from “reliance upon 
some conception of administrative expertise” (Br. p. 19). But 
again, this argument has no pertinence here. The Board’s find¬ 
ings and conclusions as to the appropriate unit in this case were 

reviewing Board orders the courts should be permitted to weigh the evi¬ 
dence and decide the case de novo. House Conference Report No. 510, 80th 
Cong., 1st Sess., p. 56. 

* In the one case, N. L. R. B. v. Caroline Mills, Inc ., 167 F. 2d 212, 213 
(C. A. 5), the Court was of the opinion that the total purpose of the amend¬ 
ments was to give "courts more latitude on review.” However, even that 
court recognizes that the amendments did not contemplate a fresh weighing 
of the evidence as in a trial de novo. Moreover, the case does not even sug¬ 
gest that scope of review of unit determinations was enlarged by the 
amendment. 
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predicated entirely upon the evidence in the record in this case, 
and petitioner does not even suggest the contrary. 

Thus, the sole question here presented is whether the Board’s 
finding that a unit composed of die sinkers and apprentices is 
appropriate in this case is, as petitioner claims “arbitrary and 
capricious,” or was, rather, a permissible exercise of the Board’s 
discretion. 

E. The Board's choice of the unit of die sinkers rather than the existing 

broader unit was reasonable 

We have demonstrated above that a determination that a 
particular unit is appropriate is not vulnerable to attack on the 
ground that an alternative unit is also appropriate. In such 
circumstances the choice of unit which will best effectuate the 
policies of the Act is for the Board. 

Petitioner argues, however, that the factors in the instant 
case which support retention of the service department unit so 
outweigh the considerations favoring separation of the die 
sinkers that the Board’s finding must be termed “arbitrary” 
and “unreasonable” (Br. pp. 13,36). Petitioner points to func¬ 
tional integration of the work of die sinkers with that of other 
employees (Br. pp. 30-33), the history of bargaining in this 
plant on a broader basis (Br. pp. 22-24), the fact that the die 
sinkers were for many years satisfactorily represented by the 
I. A. M. (Br. p. 23), and the fact that their working condi¬ 
tions are similar to those of other employees (Br. pp. 24-26), 
as evidence that a departmental unit alone is appropriate. But 
these factors, which do favor a department-wide unit, are bal¬ 
anced by others which petitioner overlooks. 

In the first place, the fact that the work of die sinkers is 
functionally integrated with that of other employees is neu¬ 
tralized by the fact that die sinkers are the highest skilled em¬ 
ployees in the toolroom; that they alone sink irregular im¬ 
pressions; and that they work on special machines, in a sep¬ 
arate area, under their own foreman. Secondly, the Board’s 
prior determination that a broader unit was appropriate, upon 
which the history of bargaining in petitioner’s plant rests, can¬ 
not be, under the express terms of Section 9 (b) {supra, pp. 8-9) 
of the amended Act, a controlling factor in the Board’s deci- 
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sion in this case. Third, the fact, upon which petitioner relies, 
that die sinkers were in the past satisfactorily represented by 
the I. A. M., is hardly controlling; it may be relevant in 
appraising the wisdom of their own choice in desiring to change 
representatives; it does not impair their legal right to make 
the choice, or the Board’s power to give effect to their choice. 
Moreover, at the same time that the die sinkers were included 
in the broader unit, they maintained membership in their own, 
die sinkers’ union (J. A. 57-58). This factor emphasizes not 
only the propriety of their present request for separate repre¬ 
sentation through that organization, but the practicability of 
collective bargaining on that basis. Finally, while it is true 
that to some extent all employees share common working con¬ 
ditions, the die sinkers, as we have shown (supra, pp. 10-13), 
clearly have distinguishable interests in collective bargaining 
which they may legitimately desire to protect through sep¬ 
arate representation. Thus, even petitioner has recognized 
their unique skill by according them a pay rate higher than 
that of any other toolroom employees. Further, it bargained 
concerning the establishment of : separate apprenticeship ratios 
for die sinker apprentices (J. A. 107-109). And even when 
the die sinkers were represented by the I. A. M., they presented 
grievances to petitioner through a special representative (J. 
A. 05). 

Thus, viewing the record as a whole, it is not true, as peti¬ 
tioner asserts, that “none of the evidence in this case affords 
any rational basis for the Board’s conclusion as to appropriate 
unit” (Br., p. 20). The evidence serves, at most, to show that 
a broader unit might also be appropriate. This, however, the 
Board itself acknowledged in permitting the craftsmen to 
decide in a self-determination election, as contemplated by 
Section 9 (b), whether or not to retain the existing broader unit. 

Petitioner’s argument that the Board was “arbitrary” in per¬ 
mitting the die sinkers to form a separate unit completely 
ignores the effect of the amended Act, in which Congress itself 
declared that establishment of units of craftsmen was to be 
favored, even in the face of important countervailing consid¬ 
erations. 
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Under the Wagner Act, the Board sometimes refused, in the 
face of a history of collective bargaining on a department or 
plant-wide basis, to permit craftsmen to separate from such 
units. 20 The Eightieth Congress amended Section 9 (b) by 
adding a proviso (Section 9 (b) (2)), pursuant to which the 
Board is directed not to refuse to conduct self-determination 
elections among groups of skilled employees, when such em¬ 
ployees desire separate representation, because of the fact that 
by prior dete rmin ation a broader unit had been found 
appropriate (supra, pp. 8-9). 

The Senate, whose version of this proviso was finally enacted, 
specifically repudiated the doctrine of the American Can case 
(note 20, supra), and made it clear that the Board, in the 
exercise of its discretion, was to “give greater attention to the 
special problems of craftsmen * * * in the determination 

of bargaining units.” 21 The House, too, in speaking of a similar 
version of the proviso, contained in a companion bill, H. R. 
3020, reported that it was “designed * * * to give to groups 
of employees having common characteristics and interests dif¬ 
ferent from those of the more numerous members of a proposed 
unit a greater freedom of choice in selecting their representatives 
than has heretofore been permitted .” [Italics added.] 22 

Petitioner, in its brief to this Court, avoids mention of the 
fact that Congress by adding the proviso to Section 9 (b) 
declared a policy in favor of permitting craftsmen to separate 
from broader units if they so desire. This silence contrasts 
sharply with the relevance attributed to it by petitioner’s trial 
counsel, in oral argument before the Board. Chairman Her¬ 
zog asked whether, in view of the policy expressed in the 
proviso, the Board must treat the Union’s “request a little 
differently than we did 2 years ago [a similar petition had 

* Matter of American Can Co., 13 N. L. R. B. 1252 (1938); Matter of Staley 
Manufacturing Company, 31 N. L. R. B. 846; see also. Fifth Annual Report 
of the National Labor Relations Board, p. 66, and the cases cited therein; 
Seventh Annual Report of the National Labor Relations Board, p. 61; Ninth 
Annual Report of the National Labor Relations Board, p. 34. 

” Eightieth Congress, 1st Session, Senate Report No. 105, pp. 3, 11-12. 

a House Conference Report No. 510, on H. R. 3020, 80th Cong., 1st Sess., 
p. 47. 
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been dismissed then] so that this very highly skilled group 
might perhaps be entitled to be separated out from the other 
groups in the toolroom who are also pretty skilled but not 
quite as highly skilled or as purely skilled.” In answering, 
petitioner’s counsel stated “I agree with you that that is 
proper. In fact, * * * the crafts were entitled to some 
relief” (J.A. 144). 

This concession, which was indeed unavoidable in the face 
of the clearly expressed purpose of Congress, itself refutes 
petitioner’s present contention that the Board’s determination 
was “arbitrary and capricious.” 

F. The Board’s refusal to include in the unit of die sinkers and apprentices 
other employees who work on dies or die parts was reasonable 

In the alternative, petitioner asserts that assuming that die 
sinkers could properly be segregated from the preexisting de¬ 
partment unit, the Board was “arbitrary” (Br. p. 30) in ex¬ 
cluding from the die sinkers unit other employees in the tool¬ 
room who do work related to forging dies. Petitioner argues 
that the “craft” of die sinking includes not only die sinkers, 
but all persons who work on dies, and that the unit here found 
appropriate is thus not a “craft” unit, but merely a “fragment 
of a craft” (Br. pp. 20-30). 28 It asserts that the Union has 
never before requested such a unit; that the Board has never 
before deemed such a unit appropriate, and that the inappropri¬ 
ateness of the unit is established both by the fact that the 
Union admits to membership all employees who work on dies 
and die parts, and by the fact that the process of die making 
is an integrated one (J. A. 30-33). 

" It should be noted that petitioner does not contend that the unit, for this 
reason, does not satisfy the statutory standard. The statute itself, see 
pp. 8-8, n. 14, supra, authorizes the Board to find appropriate a unit consist¬ 
ing of a “subdivision” of a craft. Petitioner’s argument, at most, challenges 
the Board’s finding on the ground of alleged administrative inconsistency. 
Even if It were established, however, which we deny, infra, pp. 20-22, that the 
Board had here departed from its past holdings, this fact would not warrant 
refusal to enforce the Board’s order. Packard Motor Car Co. v. N. L. R. B., 
330 U. S. 485,489 ;N.L.JL B. v. Calumet Steel Division of Borg-Warner Corp. r 
121F. 2d 366, 360-370 (C.A.7). 
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In the first place, petitioner errs in asserting that die sinkers 
and their apprentices do not alone constitute a “craft.” The 
dictionary defines the term “craft,” as “Art or skill; hence, 
an occupation requiring this, a manual art.”* 4 That die sink¬ 
ers and their apprentices constitute a true craft in this sense 
is not open to dispute. 23 Indeed, petitioner's toolroom super¬ 
intendent testified that “die sinking is the highest skilled craft 
regularly employed in the forge shop” (J. A. 129). And pe¬ 
titioner's trial counsel not only described the die sinkers and 
their apprentices as a “true craft” (J. A. 143), but sought to 
discourage the introduction of evidence on the point by con¬ 
ceding that the “die sinkers is a recognized craft. I don’t know 
that anybody questions it” (J. A. 67). 

Under these circumstances, it is petitioner’s appellate coun¬ 
sel, not the Board, who has “misapprehended the significance 
of [the die sinkers'] distinguishing skill” (Br., pp. 25,26,30), a 
skill not possessed by other employees who work on dies. That 
skill , in common, as well as industry, parlance, makes of the die 
sinkers a “true craft.” 

The fact that die sinkers and their apprentices alone consti¬ 
tute a craft, and that all die sinkers and apprentices employed 
by the Company are here included in the unit, distinguishes 

** Webster’s Collegiate Dictionary (1941), p. 238. 

“The dictionary also defines “craft” in a broader sense as meaning 
“Those engaged in any trade, taken collectively, a guild.” Ibid. Under 
this definition the “craft” of die sinkers would include all persons engaged 
in the trade, i. e., those who work on dies and die parts. A craft union is 
generally recognized to be “an organization of wageworkers engaged In a 
single occupation, as, for example, in glass bottle blowing, horseshoeing, loco¬ 
motive engineering. The occupation map be limited strictly to one simple 
task or may include a number of closely allied tasks or crafts ” (emphasis 
added). Hoxie, R. F., Trade Unionism in the United States, D. Appleton & 
Co., New York, 1923, p. 38. 

The Board, following common and industry usage, has used the term 
“craft” in both senses. Thus, the Board speaks at one point in its decision 
(J. A. 9), of the sinking of impressions as “the distinguishing feature” of 
the craft of die sinking. In that context, as petitioner suggests (Br., p. 26), 
it is clear that the Board is referring to all workers who participate In the 
manufacture of dies, as constituting a “craft.” At another point in the 
decision, however, the Board makes It clear that it regards the die sinkers 
and apprentices as themselves constituting a separate craft. “The journey¬ 
man die sinkers must serve an apprenticeship of 7 years before being ad¬ 
mitted to the craft" (J. A. 8). 
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this case from those upon which petitioner relies (Br., p. 27), to 
support its contention that the Board has traditionally refused 
to find appropriate units consisting merely of a “fragment of a 
craft.” In those cases the units requested were held inappro-. 
priate because they did not include all of the employees who 
possessed the same skills, 2 ® or because they omitted others who 
shared identical wages, hours, working conditions, worked in 
close association with them and under common supervision, 
and whose interests in collective bargaining were therefore in¬ 
distinguishable from the employees to be included. On such 
facts the Board could properly conclude that efficient collective 
bargaining required inclusion in the unit of all employees sim¬ 
ilarly situated. 

In the instant case, however, all employees whose interests 
in collective bargaining are identical are grouped together. 
Only if the Board had found that some but not others of the die 
sinkers employed by petitioner should be included in the unit 
could the cases relied upon by petitioner become relevant. 
Only in that event could it be charged that the Board had de¬ 
parted from its practice of refusing to accord to a “segment of 
a craft” the status of an appropriate unit. 

To the extent that petitioner argues that the Board was arbi¬ 
trary in distinguishing between die sinkers and other employees 
who work on dies on the basis of the die sinker’s different skills 
and interests in collective bargaining, the argument is refuted by 
an unbroken line of decisions of the Supreme Court and Courts 
of Appeals. In May Department Stores Co. v. N. L. R. B., 
326 U. S. 376, 380, the Board found appropriate a unit consist¬ 
ing of employees in the two men’s bushelling rooms of a depart¬ 
ment store, and excluded from the unit employees who altered 
women’s, and fur garments. The Court rejected the com¬ 
pany’s contention that a unit of alteration employees must 

** For example, in Matter of Triangle Publication*, Inc., 40 N. L. B. B. 1330, 
1332, relied upon in this connection by petitioner, the Board “refused to set 
apart as an appropriate unit any subdivision or group of employees the na¬ 
ture of whose work is indistinguishable from that of other employees . . .** 
Similarly, in Matter of Cincinnati Go* and Electric Company, 35 N. L. R. B. 
1188,1191, the Board refused to grant the unit requested where it failed to 
indude “many persons whose duties are almost Identical in nature with 
those of the employees in the unit” requested. 
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necessarily include the latter, pointing out that the employees 
who altered men’s clothing had “a degree of self-organization 
and a special trade which sufficiently differentiated them from 
other employees” [Italics added.] 

In N. L. R. B. v. Lettie Lee, 140 F. 2d 243,247-248 (C. A. 9), 
the Board found appropriate a unit consisting of twelve cutters 
employed in the cutting department of a women’s dress factory, 
and excluded from the unit the remaining five employees who 
worked in this department on the ground that they were not 
qualified cutters. The court overruled the company’s conten¬ 
tion that the appropriate unit must include all employees who 
did work related to cutting. The court held that “the Board 
correctly excluded the five cutting room workers known as as- 
sorters or bundlers and a stock girl who performed no cutters’ 
services and who were not qualified to do so * * The 

ten qualified cutters constituted a group of specialized crafts¬ 
men in respondent’s plant who render services requiring differ¬ 
ent performance and skill than those of the other production 
employees in respondent’s plant. There is, therefore, a basis of 
differentiating between the qualified and actual cutters in re¬ 
spondent’s plant and other production employees of respondent 
in the ascertainment of an appropriate bargaining unit.” 
(Italics added.] 

In Bussmann Mfg. Co. v. N. L. R. B., Ill F. 2d 783,785 (C. A. 
8), the court upheld the Board’s determination that tool and 
die makers (a group less skilled than die sinkers (J. A. 63-64, 
128, see also Malter of Snap-on Tools Corporation, 55 N. L. 
R. B. 813, 815)), were sufficiently distinguishable from the 
other employees in the company’s electric appliance manufac¬ 
turing plants to warrant classifying them as a separate unit. 
The court noted, in support of the Board’s finding, that the 
duties of the tool and die makers “require skill, and they per¬ 
form a class of work different from that of the other employees.” 

These cases establish that in excluding from the unit of die 
sinkers employees who are not qualified to sink irregular im¬ 
pressions the Board acted reasonably and well within the 
bounds of the discretion vested in it by Congress. The die 
sinkers and apprentices, like the cutters in the Lettie Lee case, 
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supra, constitute “a group of specialized craftsmen * * * 
who render services requiring different performance and skill 
than those of the other production employees * * That 
fact, coupled with their separate location in petitioner’s plant, 
the separate supervision over them provided by petitioner, their 
separate apprenticeship requirements, and the history of sepa¬ 
rate organization of the die sinkers at petitioner’s plant, place 
the propriety of the Board’s determination beyond challenge. 

To the extent that petitioner argues that the Board’s finding 
was arbitrary because in specified prior cases (Br., p. 28, note 
15), the Union requested, and the Board found appropriate, 
units containing not only die sinkers and apprentices but allied 
craftsmen as well, the argument rests upon petitioner’s failure 
to observe the significant distinctions between those cases and 
the instant case. Examination of the cases relied on by peti¬ 
tioner reveals that in each the employer involved had so 
organized its die-sinking operations that all employees who 
worked on dies and die parts constituted a separate department 
or section of the plant. 27 Moreover, in all but one of those 
cases 28 the employees involved spent all of their time in work 

" Matter of the Atwater Manufacturing Company, 76 N. L. R. B. 542, 543 
(die room) ; Matter of Trimont Manufacturing Company, 74 N. L. R. B. 959,. 
960 (department); Matter of Peck, Stow and Wilcox Company, 73 N. L. 
R. B. 1256,1257 (all on one floor); Matter of Phoenix Manufacturing Com- 
pany, 64 N. L. R. B. 472, 474 (department) ; Matter of Duro Metal Products 
Company, 73 N. L. R. B. 368, 369 (department); Matter of Crane Company, 
62 N. L. R. B. 1089,1092 (section); Matter of Revere Copper and Brass, Inc., 
61 N. L. R. B. 392, 395 (department); Matter of Snap-on-Tools Corporation, 
55 N. L. R. B. 813, 815 (department); Matter of Aluminum Company of 
America, 54 N. L. R. B. 782, 784 (department); Matter of Duff Horton Manu¬ 
facturing Company, 48 N. L. R. B. 1184, 1151, (die shop). Petitioner cites 
one case. Aluminum Co. of America, 55 N. L. R. B. 407, decided before the 
1947 amendments, in which the Board determined that a broad unit of those 
employed on dies and die parts was appropriate for bargaining purposes 
despite the fact that some employees worked only part time on dies, and 
despite the absence of a clearly defined die-sinking department. However, 
in that case the employees who were working part time on dies were trainees 
who were spending an increasing amount of time on die work as their skill 
increased. In addition, the Company showed that it planned to integrate 
all of the die-sinking operations in a new building which was then under 
construction. 

“ See discussion of Aluminum case, note 27, supra. 
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on dies and die parts. These conditions, of course, do not per¬ 
tain in petitioner’s plant. In petitioner’s plant the employees 
who work on dies and die parts, except for the die sinkers and 
apprentices, are scattered throughout the toolroom and work 
alongside other employees who do no forging die work at all. 
The vast majority of these scattered employees who do work 
on dies and die parts devote only a fraction of their time to die 
work and spend the balance of their time on unrelated jobs. 

These conditions, which appear to be peculiar to petitioner’s 
plant, account for the fact that the Union in this case requested 
a unit limited to die sinkers and apprentices, the only cohesive 
and segregated group of craftsmen in the toolroom working 
on the sinking of forging dies. In oral argument before the 
Board, the Union’s representative pointed out that where, in 
prior cases, the Union had requested a unit composed of all 
persons who work on dies “we have been able to draw a line in 
a department * * *. They are confined to one department 

as a general rule, confined by four walls—at least imaginary 
lines—segregating that department from the rest of the shop” - 
(J. A. 149). He noted that since no such organizational lines 
were drawn in petitioner’s plant, a unit of all persons who work 
on dies in this plant would be incompatible with petitioner’s 
operational scheme and might tend to restrict “flexibility in that 
operation” (J. A. 150). However, he added: “if the Board is 
so willing and so thinks that we should go out and pick out 
individuals in that other department and bring them within 
the unit, we are willing to do it”; despite the fact that such an 
attempt to differentiate among the scattered toolroom em¬ 
ployees “and say ‘This man is going to be in the unit; this 
man is going to be in the unit; this man is not going to be in 
the unit,’ * * # would just cause a continual uproar” 
(ibid.). 

The Board properly concluded, therefore, that in this plant 
the unit of die sinkers should be limited to die sinkers and 
apprentices. Inclusion of the remaining employees, most of 
whom work on dies and die parts only part of the time, would 
invite conflict between the Union representing the die sinkers 
and the Machinists Union over borderline employees who, part 
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of the time, perform the same work as that performed by the 
employees represented by the Machinists (Cf. J. A. 154). 

Petitioner in effect concedes that because of the lack of in¬ 
tegration of the die-sinking process in petitioner’s plant a 
unit of all persons who work on dies and die parts would be 
inappropriate (Br. p. 32). Petitioner concludes, however, 
that since the Board in prior cases has grouped all persons who 
work on dies in the same unit, it must either do so here or 
find appropriate the all-inclusive unit, Unit A, the tool¬ 
room. But this conclusion overlooks the fact that the evidence 
in this particular case shows that a unit of die sinkers and 
apprentices is appropriate, and that Section 9 (b) authorizes 
the Board to "decide in each case” what the appropriate unit 
shall be. “Each case must be ruled by the sufficiency or in¬ 
sufficiency of its own facts.” N. L. R. B. v. May Department 
Stores Co., 146 F. 2d 66,68 (C. A. 8), a£Td, 326 U. S. 376. Peti¬ 
tioner would draw from prior Board cases an inflexible rule, 
and apply it even here, where the facts are clearly distinguish¬ 
able. But, “Congress was informed of the need for flexibility 
in shaping the unit to the particular case and accordingly gave 
the Board wide discretion in this matter.” N. L. R . B. v. 
Hearst Publications, Inc., 322 U. S. Ill, 134. The factual vari¬ 
ations which distinguish this case from the cases upon which 
petitioner relies demonstrate the “Wide variations in the forms 
of employee self-organization and the complexities of modem 
industrial organization [which] make difficult the use of in¬ 
flexible rules as the test of an appropriate unit.” Ibid. “No 
absolute rule of law is laid down by statute and none should be 
by decision.” Packard Motor Car Co. v. N. L. R. B., 330 U. S. 
485,491. 

Petitioner’s argument would preclude the Board from giv¬ 
ing any effect whatever in this case to the policy of Congress 
enunciated in the proviso to Section 9 (b), of according to 
craftsmen who desire separate representation an opportunity 
to form a separate unit (see p. 18, supra). Certainly it can¬ 
not be argued that in thus heeding the policy of Congress rather 
than applying a mechanical rule, as petitioner urges, the Board 
was “arbitrary or capricious.” 
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G. The Board’s finding is not predicated on “extent of organization” 

Petitioner argues (Br. pp. 21-22, 35) that “the only con¬ 
sideration supporting the Board’s determination is that of 
extent of organization.” But this factor played no part what¬ 
ever in the Board’s decision, much less a controlling part. The 
“extent of organization” theory is applicable where only a 
fraction of an unorganized group of employees has been or¬ 
ganized. The theory, as the Board has explained (Twelfth 
Annual Report, p. 20) is that: 

it is often desirable in the determination of an appropri¬ 
ate unit to render collective bargaining for the employees 
involved a reasonably early possibility, lest prolonged 
delay expose the unorganized employees to the tempta¬ 
tion of striking to obtain recognition and permit un¬ 
organized employees engaged in other work tasks to 
thwart collective bargaining by those who have 
evinced an interest in selecting a representative. 
[Italics added.] 

In amending the Act Congress precluded the Board from so 
giving effect to this theory as to find units, otherwise unsup¬ 
ported under the relevant statutory standards, appropriate. 

The instant case does not involve an “extent of organiza¬ 
tion” problem at all. The entire plant had been organized for 
many years {supra, p. 5). There is no question here of mak¬ 
ing collective bargaining available to a group of employees just 
organized. The die sinkers were represented for a long period 
by the I. A. M. in the broader unit. The question here is 
whether a narrower unit also comports with the statutory 
standards. Nor can it be charged that the die sinkers’ unit was 
tailored to suit a temporary phase in the Union’s organizing 
drive; there is no evidence that the Union has ever made an 
effort to expand its membership in this plant beyond the jour¬ 
neymen and apprentices. The list of die sinkers and appren¬ 
tices organized by the Union in January 1946 at the time its 
earlier petition was denied, is identical, but for one name," 

* One new name appears on the later list, that of William F. LeFevre, 
who became a die sinker’s apprentice after the original list been pre¬ 
pared in 1946 (J. A! 136). 
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with the list of adherents supporting the petition for separate 
representation in December 1947 (J. A. 134-135, 61, 63). We 
submit, in view of these facts, and in the face of the Board 
decision which makes no mention of extent of organization, 
that there is no basis for asserting that the extent of organiza¬ 
tion theory was even a factor in the Board’s decision in the 
instant case, let alone the only factor, as petitioner asserts. 

H. Petitioner’s contention that the Board acted improperly in giving 
decisive weight to the desires of the die sinkers for separate representa¬ 
tion is unsound 

Finally, petitioner argues that the Board improperly gave de¬ 
cisive weight to the desires of the die sinkers to form a separate 
unit. But this argument rests exclusively upon petitioner’s 
fallacious assumption (Br., p. 36), discussed above, (supra, pp. 
10-12,16-17), that “none of the evidence bearing on any of the 
rational considerations relevant to the determination lends any 
support to the unit of 16 employees.” Petitioner does not argue 
that even if the unit satisfies statutory standards, the Board is 
nevertheless precluded from giving weight to the desires of the 
employees in arriving at its ultimate determination. Nor does 
it argue that a “Globe” election is an improper method for 
determining the desires of employees. 

Indeed, no such argument could be made. Congress, in the 
amended Act, approved the Board’s practice of conducting 
“Globe” elections, and, indeed, specifically authorized the 
Board to utilize this technique in unit cases. See Sections 9 
(b) (1) and 9 (b) (2). Under these circumstances, the Board’s 
determination that the unit of die sinkers is appropriate, a 
determination which, as we have shown, clearly comports with 
the statutory standards, is, to quote petitioner (Br. 36), “free 
from attack as arbitrary and unreasonable though * * * 

[it was, in part] impelled by the expressed desires of the 
employees.” 

COUCLTTSIOir 

It is respectfully submitted that the Board’s findings are sup¬ 
ported by substantial evidence on the record as a whole, that 
its order is valid and proper and that the petition to vacate and 


set aside the order should be denied and that the Board’s request 
for enforcement should be granted. 
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